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THE RIGHT HONOURABLE | 
R BD M M m - 5D 
LORD T HU RL OW, 
BARON THURLOW OF ASHFIELD, 


IN THE: 
COUNTY or SUFFOLK, 


LORD HIGH CHAN CELLOR 
OF 


GREAT BRITAIN. 


My Lok p, 


Have in the following Work attempted to 
digeſt and elucidate the various Branches 

of Proceedings in that Court where you moſt 
honourably prefide ; I have added to them 
numerous Reſolutions and Determinations, to 

| ſhew upon what Grounds moſt of thoſe Pro- 
ceedings are eſtabliſhed and ſupported. My 
Endeavours have been to render the Practice 
of the Court more eaſy, by making it better 
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DEDICATION. 


and more readily known-; and I flatter my- 
ſelf that your Lordſhip, who is always diſ- 
poſed to encourage every uſeful Deſign, will 
pardon my Errors and Defects for the Sake of 
my Intention. If this Performance ſhould - 

find a favourable Reception from your Lord- 
ſhip, my Ambition will be gratified, and my 
Pains and Attention in compiling it fully 
recompenced by the Honour which your 
Lordſhip's A + ren will confer on 


. 4 * 
* 


My Lord, 
Your Lordſhip's moſt devoted 
and obedient humble Servant, 


ROBERT HIN DE. 
Linceln's-Inn, | 
Now. 28th, 1785. 
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Hf the Ottginat Bill. 


Party wid byi 0 rules of thi common ite, 
A' or whoſe relief lies only in conſcience, inſtitutes 
a ſuit on the equity ſide of this court, by pre- 
ferring a bill in the ſtile of a petition, directed ordinarily 
to the Lord Chancellor, Lord Keeper, or Lords Com- 
miffioners for the cuſtody of the great ſeal of Great Britain, 
or to the King's moſt excellent Majeſty, in his high 
court of Chancery, in caſe” thel perſon holding the ſeals 
is a party + or the ſeals are in the King's hands f. The 
bill muſt ſhew how; by whom, and in what the complainant 
is aggrieved or injured, and from which it is the peculiar 
office of a court of equity to relieve the ſufferer, praying 
relief, according to the injury; or without praying relief 
againſt an injury ſuffered,” it may ſeek a diſcovery of matter 
neceſſary to ſupport or defend an action at the common law ; 
or although no actual injury be ſuffered it may complain of 
a threatened wrong, and, ſtating a probable ground of 
poſſible injury, may pray the aſſiſtance of the court to 
enable the perſon complaining to defend himſelf againſt the 
Rong whenever ane attempted to be committed 1. 


A ſuit thus inſtituted on the equity fide of the court of 
Chancery, is termed a ſuit by Engliſb bill, in oontradiſtincti- 
on to the proceedings . oaths e 
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+4 Vin. Abr. 385. L. how Jud. in n 44. 255» 258; 


= Jud. Auth. M. R. 182, 


t Prac. Reg. 24, Welt. Symb. 194. b. 
I Preced. in Chan. I: Atk. 234. 
B 


of | 


2 Of the D1igtnal Bill. 


hi | 
of the court, which till the 4 Geo. 2. were entered and in- 
rolled in Norman French, and afterwards in Latin, as were 
the proceedings in the common law courts, And this ſuit 


by Engliſh bill in times of the temoteſt antiquity always 
was in the Engliſh language, 


Ot Parties ta the Suit. 


HE bill muſt call all neceſſary parties, who may be 
affected by the demand, before the court; for if 
upon the face of the bill it appears that any whoſe right or 
intereſt are concerned, or who ought to have been, are not 
made parties thereto, the defendant may demur to ſuch bill 
or if he does not, yet the court, upon hearing, will not, for want 
of them, proceed to a decree ; ; Or if it does, the decree, may 
be reverſed ; or if it be not reverſed, yet none but ſuch as 
were parties che ſuit, and thoſe claiming under them, can 
be bound by the decree. 

All bodies politic and corporate, and all perſons. of full 
age, not being femes covert, idiots, or lunatics, are by them- 
felves capable of exhibiting a bill of complaint in the court 
of Chancery, excepting only the King and Queen. The 
Queen conſort may ſue alone, ſo may a Queen dowager, 
though married. 2 Int. 50. C. Lit. 133. The diſ- 


abilities ariſing from outlawry, excommunication, con- 


Vviction of popiſh recuſaney, attainder and alienage, do 


not abſolutely diſable the perſon ſuffering under them 
from exhibiting a bill. Outlawry, excommunication, and 
conviction of popiſh recuſancy are not in ſome caſes any 
diſability z and where they are a diſability, if it be removed 


by reverlal of the: outlawry, by purchaſe of letters of abſo- 8 
lution in the caſe of excommunication, or by conformity 


in the caſe of a popiſh recuſant, a bill exhibited under the 
diſability may be proceeded upon. Attainder and alienage 
no otherwiſe diſable a perſon to ſue, than as they deprive him 
of the property which is the object of the ſuit. Villenage 
and profeſſion were in the ſame predicament. Suits in re- 
ſpe& to rights of the crown, or of thoſe for whom it is a 

truſtee, 
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truſtee, are carried on in the name of the King's Attorney 
or Solicitor General. See tit. Information. The. perſons 


incapable by themſelves of inſtituting a are e eme 
cdverts, and lunatics 
When an infant claims a right or cufers' an injury, on 
account of which it is neceſſary to reſort to the extra- 
ordinary juriſdiction of this court, his neareſt relation is 
ſuppoſed to be the perſon'who will take him under his pro- 
tection and inſtitute: a ſuit to aſſert his rights, or to vindi- 
cate his wrongs. The perſon who inſtitutes a ſuit on 
behalf of an infant, is therefore termed his next friend, but 
as ſuch neareſt. relation may be the offending party, the 
court, in favour of infants, will: permit any perſon, without 
their conſents, to inſtitute ſuits on their behalf, and ſuch 
perſon is ſtiled the next friend of the infant, and named as 
ſuch in the bill. 1 Atk. 570. AAo. 47. 86, The prochein 
amy is liable to coſts of ſuit if it be determined againſt 
him. 5 : 

A bill may be brought on behalf of an infant; en ventre fa mere, 
and an injunction to ſtay waſte may be obtained 2 Vern. 711. 

If there be a miſtake by an offer of an infant in his bill, 
the court will take care of on and direct an n 
of the bill. 2 Vn. 386. 7. f 

If an infant be ſued, the court will weren: guardian to 
defend him. "9 wo, of 8 

A feme covert wag ſub poteſtate vi viri, any right. accruing - 
to her muſt be ſued for in the. joint names of huſband and 
wife, unleſs it be ſome right claimed by her in oppoſition to 
rights claimed by her huſband, and in ſuch caſe ſhe muſt ex- 
hibit her bill by her prochein amy; and there is this diſtinc- |, 
tion between a prochein amy to an infant and a prochein amy to 
a ſeme covert, that in the'latter caſe no perſon can exhibit a 
bill in her name without her conſent. Preced. in Chan, 376. 

A feme covert who has a para maintenance may ſue 
alone. 1 Chan. Ca. 35. 

So may a wife whoſe huſband is baniſhed by act of 


parliament, and may act in every thing as a . 92 
2 Vern. 104. 


LY 


B 2 A 


” Of Parties to the Duſt. 


A feme covert muſt anſwer alone, if the huſband be not, 
amenable. Eg. Ca. Abr, 6s. * 8. 
328. 

Upon the aſkdavit of a How wo chat the bill was . 
without her conſent, it ſhall be diſmiſſed. Ag. Ca. Abr. 
72. Preced. in Chan. 376. 


ENSIM i i 


Idiot and limatics, after, an inquiſition returned Gnding | 


them ſuch; ſue and anſwer by the committees under the 


grant of their perſons and eſtates made by the Lord Chan- 


cellor, Lord Keeper, or Lord Commiſſioners for the cuſtody 
of the great ſeal. 
by the Attorney General on behalf of both idiots and luna- 
ties. 1 Chan. Ca. 112. 153. | 

If the lunatic be not named a party i in the bill or 8 
tion dy the Attorney General, it is commonly good cauſe 


of demurrer. 1 Chan. Ca. 153. ſecus of an idiot. 
But if the bill in nature of an information be to be reliev- 


ed againſt ſome act done during his lunacy, he muſt not 
be named a party, for that Ry _ —_— himſelf, - 1 . 
Ca. 1113. „H „ 


If the ſuit be for a da BAY nien; as wells the 


lunatic, ſhall be made parties. (u. Ch. 19. 


If all proper perſons be not made nents to \ the bill, | 


any other ſhall be added upon motion. Prac. Reg.'29. 


The King may ſue here for equity; or the Chancellor 
himſelf; but he ſhall not make a n in his owu cauſe. 


1 Noll. 373+ | Lane's Rep. K-21 1 197-7 teen 5 
If there be a bill againſt the executors * one obligor for 


diſcovery of facts, all the obligors ſhall be joined; for * 


charge ought to be equal. 2 Ventr. 348. 


Bill for payment of money upon bond muſt be againſt al 


the obligors, or elſe. there can be no deeres. 2 Freem. 


Rep. ray. * 20803 

If a debt be joint and feveral, 4 of the debtors muſt be 
brought before the court, becauſe they are intituled to 
each others aſſiſtance in taking the account, and likewiſe 


to contribution: ſo on ſpecialty, heirs and executors muſt. 


both be made parties. 3 Ath. 40b. Madox v. Fackſon. 
But 


Fand. i dan. | 


Sometimes: informations are exhibited 
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Of Parties tothe Suſft. — 


| But if n are principal and Bente, the De 
cannot object that the ſureties are not parties. And if a 
bill be brought againſt principal and one ſurety, and it is 
admitted the other is dead inſolvent and no perſonal aſſets 
at all, his repreſentatives need not be made parties. Jbid. 

Tf the ſuit be by one ſurety againſt another for contri- 
bution, ſuppoſing that A. another ſurety is dead inſolvent, - 
the executors of A. ought to be a party. Rep. temp. Finch 
be 535 
The Attorney General need not be a party to a ſuit 
relating to a private charity, ſuch as a voluntary ſociety. to 
provide for the members and their widows, by weekly 
contributions. Anon. 3 Ath. 277. 

If there are two leſſees, and one brings bill for apportion- 
ment of rent, the other leſſee muſt join as plaintiff, or be 
made defendant, or the bill will be diſmiſſed ith coſts, 
Stafford v. City of London. Str. 95. 

Where a bill is brought for' ſurrender of .a copyhold 
eſtate held for Jives, the Lord muſt be made a party; 
becauſe when the ſurrender is made the eſtate is in the 
Lord, and he is under no obligation to new grant it. 
Contra in caſe of copyholds of inheritance; for then the 
Lord need not be made a party. Eg. Ca. Ar. 167. Pl. 15. 

Bill to recover 1000. per annum agreed to be paid by a 
veſtry order made by defendants and others, pariſhioners, for 
a yearly lecture, becauſe it appeared all the parties to the 
order were not defendants, and thoſe who were, had paid. 
their proportions, plaintiff could have no decree. Hardr. 
333: 

If there be a covenant by a patentee to pay a rent to B. 
and the right of B. to the payment be dubious, in a bill 
by B. the Attorney General ſhould be made a party; 
otherwiſe if the covenant be in affirmance of a prior right 
of B. Hard. 181. 

Bill for relief touching a leaſe for years, or perſonal duty 
againſt .an executor in truſt, the cęſtui que truſt, or the 
reſiduary legatee, need not be parties. 1 Vern. 261. Anon. 
fed quære. 
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5 Df Parties to the Sult. 


Bill to redeem, defendant in his anſwer ſets forth he was 
truſtee for A. bill diſmiſſed at the hearing, for that ce/tui que 
tru? ought to have been party, and might have been added 
by amendment, it being diſcloſed by the anſwer. Bunb. 53. 
A ceſtui que truſt muſt in all caſes be made a party, but the 
' truſtee needs not, eſpecially if cui que truſt undertakes for 
him. Preced. in Chan. 275. 3 

A truſtee for three perſons is called to an account; all 
the ceſtui que truſis muſt be made parties, otherwiſe he 
might be called to account thrice for the ſame matter. 
1 Vern. 110. Hanne v. Stevens, | 

If the ſuit be by the aſſignee of a legacy, the executor 
ought to be a party; and it is not ſufficient to ſay that he 
conſented, 1 Ca. Chan, 277. 

The owner of the inheritance muſt * made party to a 
bill to eſtabliſh a cuſtom, Spendler v. Potter. Bunb. 181. 

If it be for relief againſt an aſſignment of a bail-bond by 
the ſheriff by fraud, the plaintiff in the action ought to be 
a party. 1 Fern. 87. 

If an anceſtor has agreed for purchaſe of particular lands, 
and dies before it be compleated, and heir at law brings bill 
againſt deviſees, who claim the real eſtate of the anceſtor 
by a will made before the purchaſe, the vendor muſt be a 
party, if his title be doubtful ; otherwiſe, if it be clear, 
Green v. Smith, 1 Ath. 572. 

The heir at law need not be made a party to a bill 
brought by a deviſee to redeem a mortgage, unleſs he claims 
to have the will eſtabliſhed. Lewis v. Nangle, 2 Pez, 
431. | 

17 mortgagee who has aſſigned without the mortgagor's 
joining, need not be made a party in the ſuit to redeem, 
Hull v. Adams. 2 Att. 39. 

A remainder-man expectant upon an eſtate-tail need not 
be made party to a bill one end of which is to impeach 
a ſettlement, becauſe ſuch remainder-man is not regarded 
in equity, neither can he be bound, Eq, Ca. Abr. 2 vol. 166, 


Pp. 8. 
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If a remainder-man in tail brings bill againſt tenants for, 
life to have the title-deeds brought into court, and there are 
annuitants on the reverſion, and others who have an intereſt 
under a truſt term, they muſt be parties. Pyncent v. Pyncent. 
3 Att. 571.—The court is not inclinable to order family 
deeds'to be brought into court, unleſs it appears that the te- 
nant for life is deſtroying them to better his title. If truſtees 
have not conveyed the legal eſtate, they cannot be com- 
pelled to convey it, after they have notice of equitable 
charges, till the parties intituled are brought before the court. 
Jbid. 1 Will. 179. | 

If a mortgagee who has a plain redeemable intereſd 
makes ſeveral conveyances in truſt to intangle affairs, it is 
not neceſlary to make all the perſons who have an intereſt | 
in ſuch truſt parties. But where the redemption depends 
on equitable circumſtances, and the mortgagee in fee has 
made an abſolute conveyance, with limitations and remain- 
ders over, the firſt tenant in tail muſt be a party. Yates v. 
Hambley. 2 Ath. 237. 

In a bill for execution of a truſt, and will for payment 
of debts, and ſettling an eſtate on the ſeveral branches of a, 
family, it is neceſſary to make the firſt in being intitled 
to an eſtate of inheritance a party Finch v. Finch. 2 V. 
491. 

A. tenant for years, remainder to B. for life, remainder to 
C. in fee, A. commits waſte, B. though he cannot bring an 
action of waſte, as not having the inheritance, yet is intitu- 
led to an injunction, if the remainder-man or reverſioner be 
made party. Mollineux v. Powell, 3 Wins. 268. in notis. 

Where there is a clear tenancy in tail, there is no oc- 
caſion for the remainder-man's being a party to a bill of 
forecloſure ; but if there is an expreſs eſtate for life, the 
remainder-man ought to be a party, 2 At. 101. Sut- 
ton v. Stone & aP, 

All executors muſt ſue and be ſued ; jointly. 3 Chan. 


' Rep. 92. Offey v. Jenney and another. 


No good cauſe of demurrer that an executar is not a 
party, when plaintiff alledges in his hill he knows not who. 
B 4 is 


3 Df Parties:to-the-Sult: 


is executor, and prays defendant may diſcover him. 
Bowyer v. Covert, 1 Lern. 95, 

Although an executor does releaſe, he muſt be made a 
party. Smithby v. Hinton. 1 Vern. 31. 


Upon a bill for a ſpecific performance of a covenant. un- 
der hand and ſeal with A. for the benefit of B. A. muſt 


be a party to the ſuit, 2 Vern. 36. Cooke v. Cooke, 
If plaintiff at the hearing waives the relief he prays 


againſt a particular perſon, that perſon's not being a party is 
of no weight. Pawlet v. Biſhop of Lincoln." 2 Ati. 296. 

On a bill for an account of fees to eſtabliſh a right, all 
perſons who have any pretence to a right muſt be before 
the court; for all will be bound by a decree, though at 
law a judgment for fees does not bind a third perſon, bid. 

If you draw the juriſdiction out of a court of law, you 
muſt have all parties before the- court who are neceſſary 
to make the determination compleat, and to quiet the 
poſſeſſion; therefore if leſſee brings a bill to have an ob- 
ſtruction to his way removed, and to be quieted in poſ- 
ſeſiion, the leſſor owner of the inheritance muſt be before 
the court. Poore v. Clark. 2 Ath. 515. 

A decree againſt the lord of a manor will not bind copy 
holders in fee, or frecholders for 115 who are no parties to 
it, Dil.. 

If A. be appointed executor durante minore ætate of 
B., A. muſt be made a party to a bill brought after 
B. is of age for a demand on the eſtate of teſtator, 
unleſs B. has received the whole from A. on an account 
ſtated. Glaſs v. Oxenham. 2 Ati. 121. 

A covenants for himſelf and his heirs, that à jointure 
houſe ſhall remain to the uſes of the ſettlement z the join- 
treſs brings a bill againſt the heir for a performance; the 
defendant demurs, for that the executor ought to be made 
a party; reſolved that though at law the creditor may 
ſue the heir only where the heir is expreſsly bound ; yet as 
the perſonal eſtate is the natural fund to pay all debts, and 
as the executor miay make it appear that he has per- 
formed the covenant, the executor muſt be made a party 
in equity. 3 Vins. 331. Knight v. Knight, 


In 


n — © ata. | OY oo "oY 


Of Parties to the Dult. 9 
In a bill brought by a mortgagee againſt the heir of a mort- 


gagor to forecloſe, it was objected that the executor of the 


mortgagor ought to be a party, becauſe it did not appear but 


that he might have paid the debt. Per cur. There is no ne- 
ceſſity for making the executor of the mortgagor a party; 


becauſe the bill being only to forecloſe the equity, the 
plaintiff need only to make him party who has the equity, 


viz. the heir. Neither is the plaintiff the mortgagee 


bound to intermeddle with the perſonal eſtate, or to run into 
an account thereof; and if the heir would have the benefit 
of any payment made by the mortgagee or his executor, he 
muſt prove it. Duncombe v. Hanſſey, in notiss Ibid. | 

On a bill againſt the heir of a mortgagee to redeem, and 
the executor or adminiſtrator not being party, on this ex- 
ception taken at the hearing, the court would not pro- 
ceed. 2 Freem, Rep. 52. Anon. 

A perſon who acts miniſterially only, cannot be the ſole 
defendant (as the treaſurer of the commiſſioners for building 
the fifty churches, but rather the commiſſioners only). 
Vernon v. Blackerly. 2 Ath. 144. 


The repreſentatives of the undertakers for briefs who are 
dead need not be brought before the court; for they are 
each anſwerable the one for the other, and are to be con- 
ſidered as one body, Ex parte Angel. 2 Att. 162. 

Where the whole equitable intereſt is aſſigned over, it 
is not neceſſary in every caſe to make a perſon who has 
the legal intereſt a party. Brace v. Harrington. 2 Athe 
235. | 

But if the obligee aſſigns a bond, and the aſſignee after 
twenty-two years ſilence brings a bill, the repreſentative 
of the obligee ſhould be a party. bid. 

A bond creditor may bring a bill againſt an executor for 
diſcovery of aſſets and for ſatisfaction, without making 
all other bond or ſuperior creditors parties; for the court 
only decrees an account, and the executor may ſet forth 
the debts, Anon. 3 Ath. 572. 

It is not neceſſary to make creditors parties to a ſuit for 
a legacy, the executor is ſufficient, Peacock v. Mont. 
1 J F 127. | 
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A legatee of a term ſued for it, but made not the exe- 
cutor party; and therefore the bill was not good, though 
the executor to the legacy was alledged in the bill to con- 
ſent by the plaintiffs aſſignee of the legacy. Moor V. 
Blagrave. 1 Chan. Ca. 277. 

Bill was for an account and delivery of a box, in cuſ- 
tody of defendant, containing jewels, and a note in theſe 
words, Jewels belonging to the Duke of Devonfhire in 
« the hands of Mr. Saville,” whoſe repreſentative plaintiff 
was, and in whoſe poſſeſſion they had been many years. 
Objection, that the Duke's repreſentative was not party, 
and becauſe no mention was made of an affignment to 
Saville, Objection over-ruled; pawnee of a pledge may 
bring trover or detinue at law without troubling himſelf 
with the pawner, for he has a ſpecial property. Saville 
v. Tancred. 1 Ve. 101. 

If huſband tenant for life, remainder to his wife for 
life, bring bill to know if certain lands are included in 
the ſettlement, the wife muſt be a party. Herring v. Nees 
1 Ath. 290. 

Bill by an heir for diſcovery of the money of A. with 
which a truſtee purchaſed an eſtate, the executor of A. 
need not be made a party. Ch. R. 4, 5. 

If ereditors bring bill to compel the ſale of lands ie | 

to pay debts, the heir ſhould be a party; but if the lands 
have been long enjoyed under the will, a ſale may be de- 
ereed, though the heir be not party. Harris v. Ingledewe. 
3 Ums. 91. 

If the truſt to pay debts be created by deed, the heir need 
not be made a party, unleſs he is to have the ſurplus. 
Ibid. 

If there be an equitable charge on a copyhold eſtate, and 
the legal eſtate of the copyhold had deſcended to the heir, that 
would have made it neceſſary that the heir ſhould be a party, 
becauſe otherwiſe the legal eſtate of the copyhold could 
not be conveyed to a purchaſor ; but if it had happened 
that the heir at law had, ſince the teſtator's death, con- 
veyed away all the copyhold eſtate, then the grantee of the 
heir being capable of conveying to the purchaſor, it might 

not 


le 
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not be neceſſary to make the heir a party. Harris v. Ingle- 
dewe. 3 Wis. in notis. 

The heir at law muſt be made a party to a bill on the 
ſtatute of fraudulent deviſes. 3 Vn. & M. c. 13. Warren 
v Stawell, 2 Ath. 125. 

In a bill for an account of perſonal eſtate it is not ſuf- 
ficient that the perſon who has a right to adminiſter is a 
party, he muſt have taken out adminiſtration. Hum- 
phreys v. Humphreys. 3 Wis. 349. ſed contra Cleland v. 


Cleland. Preced. in Chan. 64. 
When an executor before probate files a bill, and after- 


wards proves the will, ſuch ſubſequent probate makes the 
bill a good one. 3 Vms. 350, * v. Humph- 
reys. 

If perſonal eſtate be given to a baſtard, * executors 
are made to take care of the child and do it juſtice, 
and it dies inteſtate without wife or iſſue, the executors 
may ſue for the teſtator's perſonal eſtate, without making 
the Attorney-general or the adminiſtrator of the baſtard, 
parties; for the executor has the legal title. Jones v. Good- 
child. 3 Wrnms. 33. 

None ſhall be made a defendant merely to pray coſts 
againſt him: as if A. purchaſes a ſailor's prize-money, and 
aſſigns to B. and the ſale is ſet aſide for fraud, A. cannot 
be made a party. Jaylour v. Rockford. 2 Veſ. 281. 

If bill be brought charging forgery in a leaſe, and 
mentioning, by way of inducement, fraud in truſtees, who 
are not made parties, and relief prayed againſt the forgery 
only, and there has been a decretal order and a trial of the 
forgery; the cauſe coming on upon the equity reſerved 
8 ſhall ſtand over, and plaintiff bring ſupplemental bill 
charging the fraud and making truſtees parties. Jones 
v. Jones. 3 Ath. 110. 

A ſupplemental bill, properly ſo called, is a bill brought 
for new matter ſince the original filed, and before the 
hearing, and the defendants in the original muſt be parties 
to the ſupplemental; but if the objection for want of parties 
be not made at the hearing, it cannot be made when the 
cauſe comes on again. Jones v. Jones. 3 Atk. 217. 

After 
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Aﬀter an account decreed, if during the account 


a party die, a bill to bring the deviſee of ſuch party, 


or other formal party (as a truſtee) before the court, is 
not a ſupplemental bill, but a ſupplemental bil in the nature 
of a bill of revivor, and the defendants in the original bill 
need not be parties. bid. | 

In bills of diſcovery you ſhould make every perſon party 
who is neceſſarily to be made fo, to avoid multiplicity of 
ſuits, and you may join heir and executor; but it is other- 
wiſe at law, for there they may demur. 2 Ati. 51. Plun- 
tet v. Penſm. 

A bill of diſcovery of real aſſets may be brought againſt 
an heir, in order to preſerve a debt, without making an 
adminiſtrator of the perſonal eſtates a party, where you 
fuggeſt that the repreſentation is n in the eccle- 
ſiaſtical court. id. 

An adminiſtrator, though inſolvent, muſt be a party to 
a bill for diſcovery of aſſets. 2 Ath. 51. Aßhurſi v. Eyre. 

To a bill for relief, all parties neceſlary to the relief muſt 
be made parties, or defendant may plead to ſuch a bill ſecus, 
where a diſcovery only is wanted. 2 Eg. Ca. Ar. 170. p. 28. 
Sangora v. The Eaſt India Company. They only are defend- 
ants to a bill againſt whom n is prayed. 1 Vm. 593. 
Fawkes v. Pratt. 
| Where an executor in truſt was outlawed, and a witneſs 
proved he had inquired after but could not find him, this 
was thought to be a full anſwer to an objection that ſuch 
executor was not made party to the ſuit. Heath v. Per- 
cival, 1 Vns. 684. 

The grantee of a rent-charge muſt make all the 3 
ſors parties. And if two or more have a joint intereſt, re- 
gularly they muſt be all parties. So if two or more be li- 
able to a demand, you cannot prove againſt one alone. 80 
all executors, truſtees, or their repreſentatives are to be 
made parties. But this rule may be diſpenſed with if any 
of them be not amenable, or if they have Rood out pro- 
ceſs to a ſequeſtration, | ; 20501 


F he 
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The ſecretary and book-keeper of the Eaſt India Com- 
pany were made defendants to a bill for a diſcovery of ſome 
entries and orders of the Company; the defendants demur- 
red, for that they might be examined as witneſſes; alſi be- 
cauſe their anſwer cannot be read againſt the Company; 
the demurrer was over-ruled, left there ſhould be a failure 
of juſtice in regard the Company are not liable to a pro- 
ſecution for perjury, though their — he never n b 
3 P. Wms. 310. Mych v. Neat.” 

It is a general rule that no one W be e 
a gainſt whom if brought to a hearing the plaintiff can haue 
no decree: Thus. a reſiduary legatee need not be made a 
party, and for the ſame reaſon in a bill brought by the credi- 
tors of a bankrupt againſt the aſſignees under the commiiſion 
IT the bankrupt himſelf need not be made a party cho) with 
regard to making the bankrupt a party, it ſeems formerly o 
have been held otherwiſe. 2 Vern. 32. bid. in notis.' ' 
Where a bill wants proper parties; it is in the power of 
te court to diſmiſs the bill /ans prejudice, or to give lewe 
to amend, paying _ af Gy of Landon. n 

428. | 25 6 Sin 
All — ee in this demand, or who a ak. 
fected by the relief prayed, ought to be parties if within the 
uriſdiction of the court. Preced. in Chanc. 83. But if any 


| . i neceſſary parties be omitted (for you may take exceptiont at 
che hearing of the cauſe) you may demur for waht of par- 


ties, 2 Atl. 510. or unneceſſary parties are inſerted; tha court” 
upon application will permit the proper alterations to be 
made. f however a perſon has been made a plaintiff v is 
nn unneceſſary party, or ought to have been a defendant, the 
court will not permit his name to be ſtruck out as a plain- 
7 tiff, eſpecially after anſwer, unleſs upon a ſpecial applica» 
ion, and then, if the defendants require it, not without ſe- 
Wc urity for coſts, but a defendant may by amendment as after 
entioned. Pleadings by Engliſh Bull 16, | | 
ze court will not take cognizance of a ſum. cxiginally 
c the plaintiff it amounts to a larger. 44, 47. Auen 
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If a bill be brought for leſs than 10 the defendant may 


either demur or move to n it. Mef. 356. 
ot tbe Framing and conftituent Parts of Bills. 


HE bill muſt be true in Südens the matter plainix 
yet ſuccinctly alledged, with all neceſſary circum- 
ſtances, as time, place, manner and other incidents. It 
muſt be of a matter cognizable in this court. ö 


u be folleientin Min tene fo. it mub-have Hl 


convenient form; but this in equity is not ſtrict or difficult. 
Every bill muſt be under council's hand. If it be not, or 
the hand be counterfeited or diſavowed; the bill will be diſ- 
miſſed on demurrer. = 
In caſe of a bill without council's hand, anciently it 


hath upon motion been ordered, that the defendant ſhould 


not anſwer till council had ſigned the bill. Ca. Rep. 160. 
A counſeller is not to put his hand to any bill, an- 
ſwer or other pleading, unleſs it be drawn or at leaſt 
penned by. himſelf in the paper draught before it be engroſ- 
ſed. And council are to take care that the ſame be not 
ſtuffed with the repetition of deeds, writings, or records, in 
hec verba; but the effect and ſubſtance of ſo much of them 
only as is pertinent and, material to be ſet down, and that in 
brief terms, without long and needleſs narratives of points 


not traverſable, tautologies, multiplication of words, or 


other impertinencies, occaſioning needleſs prolixity; to the 


end the ancient brevity and ſuccinctneſs in bills and other 


pleadings may be reſtored and obſerved: much leſs may 
every council inſert therein matter merely criminal or ſcan- 
dalous, under penalty of good coſts to be laid on ſuch coun- 
cil, to be paid to the party aggrieved before ſuch council be 
heard in court. Ord. Canc. 93. 

If any ſcandal be alledged to be in the bill (either con- 
cerning defendant or any other) it is upon motion to be 


referred to a maſter, who if he finds it ſo is upon a ſecond 


order to expunge the ſcandal, and tax coſts for the party 
ſcandalized. But if the Maſter reports it not ſcandalous; 
5 | then 


lay 


conſtituent Parts ot Bills. 15 


then he who procured the reference ſhall pay the. r 
coſts for ſuch reference. Ord Canc. 94. . 
Scandal may be taken advantage of at any time, imper- 
tinence not; if reported ſcandalous, it muſt be impertinent 
of courſe ; but it may be impertinent without being, ſcan- 
dalous, Charges in a bill referred for ſcandal and imper- 
tinence may be relevant to the merits, and the majus or 
minus of the relevancy is not material, for if relevant it can- 
not be ſaid they are ſcandalous or impertinent, otherwiſe it 
would be laying down a rule that all charges of fraud. are 
ſcandalous; which would be dangerous, for nothing pertinent 
to the cauſe can be ſcandalous. 2 * 24. ea v. 
Paſſavent. | 79 
The plaintiff, 1 inſerted ſcandalin his bill, Fs Maſter 
taxed coſts at 100 l. the court reduced them to 50 J. and 51. 
more to be paid by the council whoſe hand was ſet to the bill. 
1 Chan. Rep. 194. Emerſon v. Dalliſon. | 
If a bill be brought for an 8 * &c. Pry to 
eſtabliſh a right, it is not enough to ſay the right veſted in 
— he: muſt ſhew how. Lord Digby v. Masch. Bunb. 195. 
There are nine ſeveral Pa in a bill in Chancery. 
The direction of the bill. 2. The introduction. 


1 5 Y The premiſes by way of esel 4. The allegation or 
= fugzctions. 5. The complaint of fraud. 6. The clauſe 
hat gives cognizance in equity. 7. The interr ogating part. 


8. The prayer of the bill. 9. The concluſion. 
1. The direction of the bill, containing the title of the 


WT judge and ſtile of the court, which is always to the Lord 


1 Chancellor, Lord Keeper, or Lords Commiſfioners for the 
== cuſtody of the great (eat of Great Britain, except where the | 


Lord Chancellor or Lord Keeper is himſelf a party, or when 
the ſeals are in the King's own hands, in ſuch caſe the di- 
rection is, To the King's moſt Excellent Majeſty i in his, 


-M |< high court of Chancery.” The words of courſe are, when 


Wu, 


6 |} Girefted to the Lord Chancellor, To the Right Honour- 


able Edward Lord Thurlow, Baron Thurlow of Ahfeld in 
« the 


+a 
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* 8 of Suffolk, Lord High Chancellor of Great Bri- 
<« tain,” When there is a Lord Keeper, * To the Right 
* Honourable Sir Nobert Henley, Knt. Lord Keeper of the 

« great ſeal of Great Britain.” When the ſeal is in com- 
miflion, © To the Right Honourable Alexander Lord Lough 
_ &: barough Baron of Loughborough in the county of Leicefler, 
Sir William Henry Ahburft, Knt. and Sir Beaumont Ho- 
s tham, Knt. Lords Commiſfioners for Ws 'Culiody of the 
6“ great ſeal of Great Britain. 

2. The introduction contains the n name 
and place of abode, with his title or addition, as c humbly 
complaining ſheweth unto your Lordſhip your OFAtorm— 
of in the county of ——Gent, that, &c. 

3. The premiſes by way of recital, and the Sandee 
muſt here ſet forth ſome former tranſactions and occurences 
_ antecedent to the bill, ſtating his rights by way of caſe, for 
it is upon the caſe made by the complainant in his bill that 
the court can decree. relief; the name and reſidence of 'the 
defendant, if known, with his title and addition, ſnould be 
here ated, as. That of- in the county of. — c. 2 

4 The allegatign or, ſuggeſtions of the bill, that the 
complainant had done ſuch or ſuch things at the defendant's 
requeſt or for his benefit, or that the defendant had done 
ſuch or ſuch things which he ought. not, to, the complainant's 

prejudice, and this part of the bill being the ground or, foun- 
dation of the clauſe of complaint that follpys, often conſiſts 
of many and divers particulars. 

F. The complaint of fraud, confederacy, Ec. being 2 
general charge of combination and conſederacy, this prac- 
tice is ſaid to have ariſen from an idea that without ſuch a 
eharge parties could not be added to the bill by amendment. 
From whatever cauſe it has ariſen, it is ſtill adhered to, ex- 
cept in the caſe of a Peer, who is never ' charged with com- 
bining with others to, deprive a plaintiff c of his right; either 
out of reſpect to the peerage, or perhaps apprehenſion that 
ſuch a charge might be conſtrued a breach of privileges, 
Pladings by Engli — Bill. 
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9. WR If the general charge of combination be right, the plan- 


ight tiff is well warranted in ſetting out the particular inſtances 
the of it, general ſuggeſtions of combination and confederacy 
Ing are but matter of form which the defendant is not obliged 
ughs to anſwer, but where a particular combination is alledged 
fler, 2a particular anſwer muſt be given to it. Barnard. 263. 
Ho The words of courſe begin © But now ſo it is may it * 
the 6 your Lordſhip.“ 

Wok 6. The clauſe which gives 15 in equity, alledg- 
ame ing that the complainant cannot have relief at the common 
nbly law, beginning thus: In tender conſideration n 
i RX © and foraſmuch as, c.“ 

i. 7. The interrogating part, which uſually recites by way 
nant ol interrogatory the ſubſtance of the caſe, allegations and 
neces ſuggeſtions. The words of courſe preceding are, © To 
for b the end therefore that the faid and the reſt of the con- 
that ĩ̃ © federates when diſcovered, &c.” | 
fithe 8. The prayer of the bill. The complainant having made 
d be out a caſe intitling him to the aſſiſtance of the court, uſually 
c. IE prays that the defendant may anſwer upon oath the matters 
; the $ charged againſt him. It is alſo uſual to pray the ſpecific 
ant's relief to which the complainant is intitled by his caſe, and 
done alſo a general prayer of that relief which the circumſtances 
ant's of the caſe may require, that if the complainant miſtake 
oun-: the relief to which he is intitled, the court may yet afford 
nſiſts that relief to which he has a right. Indeed a prayer of 

| 1 general relief, without a ſpecific prayer. of the particular 
ng 2 9 relief to which the complainant thinks himſelf intitled, is 
Yrac- My ſufficient, and the particular relief the caſe requires may at 
ach a dhe hearing be prayed at the bar; but this relief muſt be 
nent. agreeable to the caſe made by the bill, and not 4 
ex- from it. Pleadings by Engliſh bill. , 
Wr 9. The concluſion generally conſiſts of thoſe words of 
"ner courſe with pray proceſs of letter miſſrue,  ſubpena, injune- 
| 


tion, Sc. beginning and purſuing the following form: 

„May it pleaſe your Lordſhip, the premiſes conſidered, 

to grant unto your orator, nat only his Majeſty's moſt gracious 
| C torit 
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writ of injunRion Ming out of and under the ſeal of this 
honourable court, to be directed to the ſald to reſtruin him 
from proceeding at law againſt your orator touching any of the 
matters in queſtion, but alſo his Majeſty's moſt gracious writ 
or writs of /ubpana to be directed to the ſaid and to the 
reſt of the confederates when diſcovered, thereby command- - 
ing them and every of them, at a certain day and under a pain 
therein to be limited, perſonally to be and appear before your 
Lord:hip in this honourable court, and then and there full, 


true, direct andiperfect anſwer make to all and ſingular the pre- 


miſes, and further to ſtand to, perform, and abide ſuch further 
order, direction, and decree therein as to your Lordſhip 
ſhall ſeem meet. And your orator ſhall ever pray, Fc. 
The praying an injunction by proper words may be ſeen by 
the prayer of the bill, and which are tobe varied according- 
ly; but if no injunction be prayed then the words in italics 


muſt be omitted. 


If the defendant be a peer, a letter miſlive muſt be — 
in theſe words, preceding the proceſs of ſulpœna, to grant 


unto your orator your Lordſpip's letter miſſive to be directed to the iſ 


ſaid Earl of deſir ring him to appear to and anſwer your 

orator”s jaid bill, or in default ther of 3 his Majeſty's moſt ee 

writ or writs of ſubpoena, Ke res 

Concluſion to a Bill praying a Writ of Ne exeat 
Regno. 


May it plea your Lordſhip, the premiſes conſidered; to grant 
unto your orator, not only his Majeſty's moſt gracious writ of 
ne exeat regno; iſſuing out of and under the ſeal of this honour- 
able court, to reſtrain the ſaid defendant from departing 
put of the Juriſdictiou of this court, but alſo his Majeſty" moi 
gracious writ or writs ſubpœna, c. 
lf the original bill pray a writ, gf: injupRion, it is termed 
an injunction bill. Lg. 
Alfter the bill is drawn. or peruſed and 8 bi couneil, 
it muſt be fairly ingroſſed on parchment with double one 
ſhilling ſtamps, and carried to a clerk in court to be filed, 
who 


7 * 4 


ng 


ned 
cil, 
one 
led, 
who 
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who firſt enters it in his cauſe-book, and then in the general 
bill-book of the office, after which he marks it at the top 


with the day of the month and year, and ſubſcribes his name 
at the bottom on the left ſide, and delivers it to his ſix- 


- clerk to be filed; if the ſix-clerk be abſent, he puts it over 


his ſtudy door, -and the lin- elerk having entered it in his 
book, files it. | 

The bill ought regalably to be filed bbfcrs the proceſs of 
al pœæna iſſues. An injunction bill excepted. 

All bills are to be dated the ſame day they are brought 
into the ſix-clerks office, and no ſix- clerk to preſume to 
antedate any bill, and no under clerk to preſume to keep 
any bill by him, but with the firſt opportunity deliver the 
ſame to the ſix-clerk, or his allowed deputy in his ab- 
ſence, to be accordingly filed. No bill, anſwer, or other 
pleading ſhall be ſaid to be of record, or to be of any effect 
in court, until the ſame be filed with ſuch of the ſix clerks 
with whom it ought properly to remain. Ord. Canc. 94. 


Of the ſeveral Kinds and Oiſtintfons of Bills. 


Bi with their ſeveral kinds and diſtinctions may be 
conſidered under theſe general haads:— 

I. Original bills, which relate to ſome matter not be- 
fore litigated in the court by the ſame perſons OE 
in the ſame intereſts. 

IT. Bills not original, which are either an ien to or 
a continuance of an original bill, or both. 

III. Bills which though occaſioned by or ſeeking the 
benefit of a former bill are not a continuance thereof, and 
are therefore in the nature of original billls, 

I. Original bills may be again divided into bills praying 
relief, and bills not praying relief—An original bill praying 
relief may be 

I. Abill praying the 4 of the court toüching ſome 
right claimed by the perſon, exhibiting the bill, in oppoſition 


to ſome right claimed by the perſon 1 whom the bill 
is exhibited. 


C 2 2. A 
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2. A bill of interpleader, where the perſon exhibiting the 
bill claims no right in oppoſition to the rights claimed by 
the perſons againſt whom the bill is exhibited; but prays the 
decree of the court touching the rights of thoſe perſons, 
for the ſafety of the perſon exhibiting the bill. | 

3. A bill praying the writ of certiorari to remove 2 
cauſe from an inferior court of equity. 

An original bill not praying relief. 

1. A bill to perpetuate the teſtimony of witneſſes. 

2. A bill for diſcovery of facts reſting within the 


knowledge of the perſon againſt whom the bill is exhibited, 


or of deeds, writings, or other things in his . or 
power. | 
II. A bill not original, but an addition or a continu- 


ance of an original bill, or both, may be, 


1. A ſupplemental bill, which is WO an addition to 
.the original bill. 

2. A bill of revivor, which is a continuance of the 
original bill, when by death ſome party to it has become 
incapable of proſecuting or defending a ſuit, or a female 
plaintiff has by marriage e ar n from ſuing 


alone. 


3. A bill both of revivor and ſupplement, which both 
continues a ſuit upon an abatement, and ſupplies defects 


ariſing from ſome event ſubſequent to the inſtitution of the 


ſuit. 
III. A bill in the nature of an original bill, though oc- 


caſioned by or ſeeking the benefit of a former bill, may be. — 


I. A croſs bill exhibited by the defendant in a former 
bill againſt the plaintiff in the ſame bill touching ſome 
matter in litigation in the firſt bill. 

2. A bill of review to examine and reverſe a decree 


made upon a former bill, and ſigned by the perſon holding 


the ſeals, and inrolled, n it has become a record of 


the court. 
3. A bill in the nature of a bill of review, ae by a 


perſon not bound by the former decree. RO 5 
1 A 
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4. A bill to impeach a decree upon the ground of fraud. 
5. A bill to carry a decree made in a former ſuit into 
execution. | | 

A bill in the nature of a bill of revivor, to obtain the 
benefit of a ſuit after abatement in certain caſes which do not 
admit of a continuance of the original bill, 

7. A bill in the nature of a ſupplemental bill, to obtain 
the benefit of a ſuit either after abatement in other caſes 
which do not admit of a continuance of the original bill; or 
after the ſuit is become defective without abatement in 
caſes which do not admit of a ſupplimental bill to ſupply that 
defect. 

8. A bill filed by the direction of the court for the pur- 
poſe of obtaining its decree touching ſome matter not put 
in iſſue by a former bill, or not in iſſue between the pro- 
per parties, but which muſt neceſſarily be determined to 
enable the court to make a compleat decree touching the 
matters in litigation upon the firſt bill. Pleadings by Engliſh 
bill 11. 


Amended Bill. 


HEN a complainant has preferred his bill in this 
court, and is adviſed the ſame doth not contain ſuch 
material facts, or make all perſons parties neceſlary to enable 
the court to do compleat juſtice, he may alter his bill by 
inſerting new matter, ſubſiſting at the time of exhibiting . 
his bill, and of which he was not then apprized, or pre- 
ſumed not neceſlary to be ſtated, and may add ſuch perſons 
as ſhall be deemed neceſſary parties; or in caſe the original 
bill ſhould be found to contain matter not relevant, and no 
longer thought neceſſary to form part of the plaintiff's caſe, 
the ſame may be ſtruck out, and the original bill, thus 
added to or altered, is termed an amended bill. Every 
amendment, be it never ſo often made, is in fact a continua- 
tion of the original bill, and is conſidered as forming part 
thercof, for both the original and amended bills conftitute 
C3. | but 


Ii 
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but one record, and the amended bill is in all caſes addreſſ- 
ed to the ſame Lord Chancellor, Lord Keeper, or Lords 
Commiſſioners, to whom the original bill was addreſſed, 
and at the hearing of the cauſe both bills are conſidered as 
forming but one record. But in caſe the defendant hath. 
anſwered the original bill, he ought to anſwer the amend- 
ments only. | 

When the new matter is but ſmall, and does not exceed 
in any one place two ſheets, the record is amended by 
interlining, provided the ſame be done ſo as to make the 
record fair and legible, or if the amendment be by omitting 
original matter, it is done by ſtriking though the ſame 
with the pen. If the amendment be too copious for inter- 
lineation in *the original record, then the bill is new in- 
groſſed and annexed to the original bill. If the amend- 
ment be made before appearance, it is done without coſts, 
ſo after appearance and before anſwer, or after anſwer and 
no further anſwer be required, It is alſo done without 
coſts, amending defendant's copy, but if a further anſwer 
be required, or if the bill be newly ingroſſed, then plaintiff 
prays 20s. coſts, to the clerk in court, for each defendant 
or ſet of defendants, or in caſe the clerk in court be em- 
ployed by two or more ſolicitors, then to ſuch clerk in 
court 205. for each defendant or ſet of defendants employ- 
ing a different ſolicitor, and if a further anſwer be required 
then a ſubpœna to appear and anſwer muſt be ſerved, and in 
default, the ordinary proceſs of contempt may be iſſued, 
The plaintiff may alſo amend his bill after replication, upon 
obtaining an order to withdraw his replication and amend 
his bill, which is always done upon payment of the like 
coſts. And in every caſe where it is done upon payment 
of coſts, they muſt be firſt paid, or the proceedings are 
nugatory. 

In all theſe eafes the orders to amend are obtained by 
motion or petition of courſe to the Maſter of the Rolls, 
And a copy of the order muſt be ſerved upon the adverſe 
clerk in court before plaintiff can proceed, and the order 
itſelf muſt be left with the plaintiff's clerk in court. 


Amended Bill. 23 


If defendant anſwers inſufficiently, and exceptions are 
taken to ſuch anſwer, and it be referred to a Maſter 
who, upon arguing the exceptions before him, reports the 
anſwer inſufficient; in this caſe the bill may be amended, 
by order obtained upon motion or petition without coſts, 
ſuggeſting that the anſwer is reported inſufficient, and pray- 
ing that defendant may anſwer the amendinents and ex- 
ceptions at the ſame time; and when exceptions are taken 
to any anſwer, and defendant ſubmits to put in a better 
anſwer, and it is neceſſary. to amend the bill, it may be 
done without coſts. . 

When plaintiff hath obtained an order to amend after an- 
ſwer, and neglects ſo to do, defendant may after three terms 
move to diſcharge the order, and at the ſame time move to 
diſmiſs the bill, in the uſual manner; or if an injunction 
hath been obtained for default of appearance or of anſwer, 
and plaintiff amend his bill, upon coming in of defendant's 
anſwer, defendant muſt after anſwer to the amendments move 
to diſſolve the injunction 2, for the injunction is not diſ- 
ſolved by plaintiff's amending his bill, or by defendant's an- 
ſwer thereto; and if after anſwer, and before the injunction 
be diſſolved, defendant incur a breach thereof, he may be 
committed. This was determined in the caſe of Maſon v. 
Murray, per Lord Bathurſt. 

When plaintiff hath obtained an order to amend his bill, 
and neglects to act under it, defendant may move that 
plaintiff may amend his bill in a limited time, or the order 
to amend be diflolved. The plaintiff ſometimes excepts to 
defendant's anſwer and then moves to amend, and that 
defendant may anſwer the exceptions and amendments at 
the ſame time, and frequently to keep an injunction in 
force, or otherwiſe plaintiff does not amend within a 
reaſonable time, in this caſe defendant may move that 
plaintiff be ordered to amend in a certain time, or that the 
order to amend be diſcharged, and defendant be at liberty 
to anſwer the original bill. 

Before anſwer a defendant may be ſtruck out of the bill, 
upon plaintiff's requeſt, or if defendant has anſwered = 

C4 di- 
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diſclaimed, or appears diſintereſted, ſuch defendant may be 
ſtruck out at any time before hearing; but, after appear- 
ance and anſwer, it muſt be with colts, the bull as to him 
being diſmiſſed. 

By the courſe of the court the plaintiff in a croſs . 
cannot have an anſwer till he has himſelf anſwered the 
original bill: but this is a privilege the plaintiff in the 
original bill has in right of his original bill; for if af- 
ter the croſs bill be filed he will amend the original bill 
in material parts, he will not be intitled to have an anſwer 
to the amendments; for as the bill may be amended both in 
diſcovery and relief, the pendency of ſuit, as to thoſe parts 
which are amended, is only from the time of the amend- 
ment; for by amending the original bill after a croſs bill 
filed, the plaintiff in the original bill has loſt his priority 
of ſuit. 2 Ait. 219. Long v. Burton. 

After a third order of amendment a defendant will be al- 
lowed coſts to be taxed. 2 Att. 123. 

Lord Hardwicke was inclined to think, that where there 
is an amended bill and no anſwer to it, the plaintiff is 
intitled to a decree pro conſeſſe, abſtracted from any proceed- 
ings in the original cauſe. 2 At. 25. Davis v. Davis, Die. 

An original bill by a creditor againſt B. as adminiſtratrix 
of A. who being married her huſband was made party; 
before hearing the wife dies, the huſband took out admini- 
ſtration de bonts non, &c, of A. upon which plaintiff amend- 
ed his bill againſt the huſband, to which amendment de- 
fendant demurred. For any matter which ariſes ſubſequent to 
the original bill cannot be put into an amended bill, but a bill 
of revivor and ſupplement ought to be brought. De- 
murrer allowed, It is a conſtant rule, that matter ſub. 
ſequent to the bill muſt come in by way of ſupplement and 
revivor; beſides the ſuit abates intirely by the death of the 
wife, for the huſband who was joined for conformity only 
now has an intereſt, 1 4th, 291. Brownv, Higdon. 

The bill charged, by way of amendment, matters which 
aroſe after filing the bill, viz. that plaintiff had taken out 

that 
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letters of adminiſtration; and although it was pleaded 
that this was matter proper in a ſupplemental bill, yet the 
plea was over-ruled, for that ſuch matters may be charged 
either by way of ſupplement or amended bill. Aumphreys 
v. Humphreys. 3 Wis. 351. 
| After publication, and any time before hearing, the 
| eourt will, upon cauſe ſhewn, ſuffer the bill to be amended 
by adding parties. And if parties be added after publi- 
cation, the cauſe, as to ſuch parties, muſt be heard upon 
bill and anſwer only. After publication is paſt, there is 
no inſtance of a plaintiff obtaining an order to amend his 
bin without withdrawing his replication. 1 Ati. 51. Anon. 
1 A plaintiff may amend his bill, upon payment of twenty 
ſmillings coſts, after a demurrer is put in, if it be not ſet 
= down to be argued, and after it is ſet down on payment 
of the coſts of the demurrer. Moſ. 301. Anon. 

After publication has paſſed and the cauſe ſet down, the 
bill may be amended in no other reſpe& than by making 
parties, and no new charge can be introduced or a mate- 
rial fact put in iſſue which was not ſo in the cauſe be- 
fore, but a ſupplemental bill ſhould be preferred. Good- 
win v. Goodwin and others. 3 Att. 370. 

After defendant hath anſwered, if plaintiff amend his 
bill, and require no anſwer from the defendant amending 
defendant's office copy, the defendant has eight days exclu- 
five after the record is amended and delivered over to anſwer 
the amendments, and plaintiff cannot reply to defendant” $ 
anſwer until the eight days be elapſed. | 

A plaintiff by a falſe ſuggeſtion that the cauſe was at 
ie only when it was in the Lord Chancellor's paper for hear- 
ing, obtained an order by petition at the Rolls for liberty to 
WT amend his bill, by inſerting the prayer of the original bill 
= which. had been omitted by negligence in the amended bill: 
the order at the opening of the caſe was diſcharged as being 
irregularly obtained, with twenty ſhillings coſts, and the 
cauſe put off till next term, that upon paying the coſts of the 
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day the plaintiff might have an opportuntity of amending his 
bill. 3 Ath. 583. Harding v. Cox. 

No precedent in this court of an amendment to a bill in 
part wherein it has been diſmiſſed upon its merits. 2 H/ms. 
403. 

After a demurrer to the whole bill lhe, the bill i. is 
regularly out of court, and no inſtance of leave to amend 
it, though before the arguing the demurrer the plaintiff 
might have amended, 2 Mas. 300. in notis. 


Bill of Interpleader. 


HERE two or more perſons elaim the ſame thing 

by different or ſeparate intereſts, and another per- 
fon, not knowing to which of the claimants he ought of right 
to render a debt or duty, fears he may be hurt by ſome 
of them, he may exhibit a bill of interpleader againſt 
them, that the court may adjudge to wham the thing 
belongs, and he be made ſafe in the payment, and this 
he may do whether any ſuits be actually commenced againſt 


him in law or equity, or is only in danger of being moleſt- 1 


ed. As where different perſons claim the ſame thing in 
diſtinct and ſeparate intereſts. 

A bill of interpleader is ſometimes neceſſary, where one 
who is not party in the firſt ſuit, ſuppoſing he has a ſe- 
parate intereſt in the matter in queſtion, commences his 
ſuit againſt the ſirſt deſendant, praying to be relieved ac- 
cording to his right; whereupon the firſt plaintiff makes 
the ſecond a defendant in order to interplead and con- 
teſt the right: or if the firſt plaintiff does not make him 
a defendant, then if the defendant exhibits his bill, as he 
may do, againſt both plaintiffs, and pray they may inter- 
plead and try to which the thing in demand belongs, and 
further as his caſe requires: or if there be no ſuits here 
between the claimants, he who has ſuits at law brought 
againſt him, or is in danger of litigation from both the 
claimants, may file his bill againſt them, and pray that 

they 


ng his 


)ill in 
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bill is 


mend 


intiff ts decree ſhall direct; and plaintiff ſhould by his bill 


fer to bring the money into court, otherwiſe the court 


IP 
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hey may interplead, and that proceedings at law may 


de ſtaid till the right be determined. Prac. Reg. 39. 


The plaintiff in a bill of interpleader muſt annex to his 
pill an affidavit that he does not exhibit his bill by fraud 


or colluſion with all or either of the parties, or with any 


perſon or perſons whomſoever, but only to be indemnified 
and to pay his rent or debt to ſuch perſon as the court by 


will not interfere by injunction to ſtay proceedings at law. 
A bill for this purpoſe may ſtate the claims of the de- 


3 Wfendants, and the ſituation and rights of the party exhi- 
'B biting the bill, offering to pay what money, if any, is due 
into court, and praying that the parties may interplead, 
f 1 and that the court may order and decree to which of them 
2 Ithe thing in demand belongs, and that the parties may be 
reſtrained from proceeding at law againſt the plaintiff until 
me right be determined. 


In a bill of interpleader it is not neceſſary that the 


3 plaintiff ſhould bring the money into court, unleſs the 


other fide require it. But it is neceſſary in ſuch bill that 


the plaintiff ſhould make an offer to bring it in, and even 
ine whole of the money as it is demanded by the original 
E bill. Barnard, 251. Earl of Thanet and others v. Patterſon 
and others, 


A mortgagor brings his bill to redeem, after come aſ- 


loenees of the mortgagee with a bill of interpleader, tlie 
3 mortgagor then makes them defendants to his bill, they ſay 
cey are ready to receive the money. By the interpleader 
4 and delay of procecdings thereupon, the mortgagor keeps 
thc money by him two years. He prays he may now pay 


it into court to ſave further intereſt; which the court 


ould not order, but gave leave to the mortgagor to ſet 
down the cauſe for hearing againſt all on bill and anſwer. 


Prac. Reg. 39. 
| If a cauſe has been heard upon a bill of interpleader, and 
a trial at law directed to ſettle the right between the defend- 

ants, 
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ants, there is an end of the ſuit as to the plaintiff ; ſo thy b | 


if he 2fterwards die the cauſe ſhall ſtill proceed, and then A b 


need no revivor, each defendant being in the nature of | 3 


plaintiff. Ruled upon motion. 1 Fern. 351. 


| The affidavit to a bill of interpleader need not ſwear i 


is at plaintiff's own expence, only that there is no colluſia 


248. 


rerum natura as can interplead. bid. 


If a guardian ſets up à title to himſelf, „ I ö 


with any of the defendants, Metcaſf v. Harvey. 1 7 be 


A bill of ncerplender muſt ſhew there is ſuch a perſon i 


an infant who is ſuggeſted to have right to controvert tha 4 | 
title, a bill may be brought to compel the guardian to pro 4 


duce him. bid. 


A bill of interpleader cannot pray an injundtion to re P ) 


grain proceedings in ejectment, becauſe ſuch bill cannot h ſ 


as to the poſſeſſion, but muſt be as to the payment o = 


fome demand of money. bid. 


An executor as he is in auter droit, unleſs he has prove el 
his teſtator's will, is not intituled to bring a bill of inter: a 
pleader, till, as ſtanding in the place of the teſtator bj ® 
virtue of the probate, he has made himſelf a debtor, At lay W 
an executor may bring an action before probate, but h: ſ 
cannot declare till the will is actually proved; and a bill u 


equity being in the nature of a declaration at law an exc 9 | 
cutor cannot bring a bill here till after probate. Mitch 


v. Smart. 3 Atk. 606. 


To a bill of interpleader againſt the Attorney- general all q , 


others, there muſt be an affidavit annexed. Evington ". A 


Anorney- general and others. Bunb. 303. 


Certforari Bill. 


HIS ſpecies of bill derives its name from the wri 
of certiorari which is eſpecially prayed by and is tht 4 


object of the bill. 
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® e ſcope of the bill being merely to remove the cauſe 
proceedings into the court of Chancery, from an in- 
9 jor court of equity, upon ſuggeſtions that by means of 
"WÞ limited juriſdiction of the court, or that the cauſe is 
cout the juriſdiction of the inferior court, or that the 
Wear | ¶tneſſes live out of the juriſdiction, or that the defend» 


olluſig : ; do, and are not able by age and infirmity, or the 


1 /, 4 af ance of place, to follow the ſuit, or ſome other goad 

| ro Ions, that by all or any of theſe incidents the detend- 
erſon 2 cannot have complete juſtice. 

WF or this purpoſe the bill ſhould ſtate the ee inen hs 

Pnceal 4 court below, the incompetency of that court, and pray 

rt tha Whvrit of certiorari. No appearance or anſwer is required, 

0 pro f : Id conſequently the writ of  ſubparna is not prayed. 


When the party has filed the certiorari bill in Chan- 
to re. ry, he muſt enter into a bond with the regiſter to prove 
not b ſe ſuggeſtions of the bill in fourteen days. A ſubpoena muſt 
ent of Mt be ſued out and ſerved ; and the regiſter's certificate 
WE ſecurity being given, and a certificate from the tux 
Drovel * k, that the bill is filed, being obtained; a brief of 
inter. 4 & bill ſhould be prepared, and the writ moved for in 
tor h Wart, which being granted, and the order drawn up, paſ- 
\t lay and entred as in common cafes, the Solicitor muſt ap- 
ut he Wy to the fix clerk to make out the writ, which is direct- 
bill ir 2 | to the judge of the inferior court, requiring him to cer- 
1 Exe, 2 or ſend to this court the tenor of the bill or plaint, 
itch Ich the proceſs and proceedings thereon, The writ being 
oed and returned, together with the proceſs and proceed- 
al an! 4 gs, upon motion, the writ of certiorari, together with the 
on 1, oceedings removed, will be ordered to be filed. The inter- 
Wzatorics to prove the ſuggeſtion of the bill being drawn, and 
ed with the examiner, and witneſſes being examined accord- 
| xz gly, an order ſhould be obtained upon motion or peti- 
1 dn to refer the examination to a maſter, and the en- 
| wil Winer to attend with the depoſitions ; and if it appears 
s the che plaintiff's own ſhewing in his bill below that he 
| lives 
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lives out of the juriſdi&ion of the inferior court, without Po 1 
ing any allegation, an order may be obtained on motion os 
petition to retain the bill removed; after which the lt 
fendant muſt put in an anſwer as if the cauſe had bee 
originally inſtituted in the court of Chancery; but if it 14 
neceſſary to proceed upon the interrogatories, the Maſter ® 
report muſt be obtained, and if he certifies the cuggeſtionM 
of the bill to be proved, the court muſt be moved to retai by in 
the bill upon ſuch report : and in caſe the ſuggeſtion 
cannot be proved in the fourteen days, an order for furthe * ; 
mme may be obtained upon motion or petition, an af j 
davit of the fact ſufficient to induce the court to . 
that indulgence being firſt filed. If the ſuggeſtions au 
not proved, a procedendo may be applied for of courſe. 
The certiorari bond is to be entered into by the plain. F 5 
tiff and one ſecurity, in the penalty of 100 J. to the Maſte of 
of che Rolls and the ſenior Maſter in Chancery. op 
Though the plaintiff is to examine and have r 
within tourteen days after the return of the certiorari, 1 
prove his ſuggeſtions and give the court juriſdiction, t. E 
defendaut is not at liberty to examine, or publiſh an * 
thing to diſprove it: and though the defendant ſhould ex. 
mine as ſoon as anſwer, yet the depoſitions ſhall not b WW 
publiſhed but in ordinary courſe ; for after the plaintiff" 4 
firſt examination to affirm the juriſdiction if the court 0 | 
tain the cauſe, both parties are to examine orderly to the 
merits and body of the cauſe, and have publication accord 
ing to the ordinary rules. Toth. 145. vi 
Plaintiff, an apprentice, had ſued in the Mayor's s co 
to have 1501. repaid, which his mother had paid to defend 
ant to take him apprentice; defendant brought a certioran b | 
- bill, and entered into the uſual bond to prove the luggel 
tions, and upon a reference the Maſter certified plaintiff hal oh 
proved his ſuggeſtions, and thereupon a procedendo, thoug bg 
ſeveral times moved for, was denied; ſo that defendan of 
was neceſlitated to reply, and buth ſides examined witneſ 1 
ſes, "i 


5 B 
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and publication paſſed, plaintiff ſerved defendant with 
na to hear judgment, and upon opening the nature of 
| caſe, the Lord Chancellor and Maſter of the Rolls were 


1 
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id ber h of opinion that it ſhould be ſent back to be determin- 
if it 1 in the Mayor's court. And the Regiſter ſaid it had of- 
Maſter. been done both ways, ſome retained and decreed here, 
geſtion by  oftener ſent back, ſometimes after publication and ſome- 


O retai 


geſtion 


4 Yes after a ſubpœna ſerved to hear judgment. Stephenſan 
Floulditch. 2 Vern. 491. 


furthe 5 The plaintiff brought a certiorari bill; the defendant 
an ati. aded a decree in the Mayor's court, . an inrollment, 
0 gran ich was ſaid to be only pronuncial. And it was referred 


INS att 1 Maſter to certify whether it was before the bill. Cook 


Dallbere. 3 Chan. Rep. 37: 


plain After a decree to account in the Exchequer of Che efter, the 
Mat. N endant ſhall not have a certiorari bill, upon a pretence 
his witneſſes and deeds are out of that e 
cation 2 Finch. Rep. 452. 
71, t TT he plaintiff brought a ce rtiorari bill to remove a cauſe 
n, 1. 5 of the Mayor's court, his witneſſes living out of that 
h an JWſdiction, and inſerted other matters relating to an ac- 
d exa- 2 unt not in controverſy in the Mayor's court. After exa- 
not b nation of witneſſes the defendant moved for a procedenda, 
intiff 1 | inſiſted that if the cauſe ſhould be heard here he could 
irt re, it be relieved, not having any bill here; but a procedends 
to W. bs denied, the bill containing other matters not determin- 
ccord. e in the Mayor” s court, neither can the bill be divided; 
che cauſe after hearing was diſmiſſed out of this court. 
coun ch v. Jacques. 1 Chan. Ca. 31. mY 
efend- 3% A certiorari bill may be brought to remove a cauſe out 


. 1347; 
tiorar a court of Equity in a county palatine to this court, I 


ugg 4 Yn. 1 78. Portington v. Tacbork. 

iff had IPlaintiffs here ſue for lands in the county palatine of Dur- 
hong n; one of them lives in the county of Midllaſtæ, the 
>ndan' er is an infirm old man, and not ible to follow the ſuit 


71tnel- 


ſes, * 


erefore a cer Horari Was s granted to the Chancelies of 
iin Dur bam; 


Durham to certify the Ka 8 before vial 
into this court. Hilton v. Lawſon. Ca. Rep. 68. | 


that way hold plea thereupon, 2 Chan. Rep. 109. r 
ſeems otherwiſe ſince the ſtat. 4 Geo. * c. 26. I 


miles of Londen will order them to be examined by the 


The writ of certiorari lies not upon Engliſh bill to re. 
move Latin procecdings into this court, which cannat 1 4 


Of Driginal Bills not pꝛaylng Relief. * 
Bill to perpetuate che Teſtimony of Witneſſes. 1 


Bill to perpetuate the teſtimony of witneſles mul 0 i 

ſhew a title in the plaintiff to the thing whereto th 
teſtimony relates, ſtating that the witneſſes are old, in, 
firm, or fick, or not likely to live long, or that they an „ 
going to ſea or beyond ſeas, whereby the party is in dan. 
ger of loſing the benefit of their teſtimony; for this pur. 
poſe the bill muſt pray leave to examine witneſſes therety, 4 | 
to the end their teſtimony may be preſerved and perpetuated, lh 
and proceſs of ſubpœna to the parties intereſted to ſhey 4 
cauſe if they can to the contrary. wa! 
After the bill is filed, the court, on affidavit made ule % 1 
faid witneſſes are old, infirm, going beyond ſea, Ac. 6 5 
that, the party is in danger of loſing their teſtimony, if w 
live in the country, will upon motion or petition and af, 
davit grant a commiſſion, or if they reſide within went 


examiner de bene eſſe, which will make their depoſition 
valid in that caſe only and againſt thoſe who are parties u 
the bill ; but if it appear, that they might afterwards hav 
been 3 in chief regularly, ſuch depoſitions ml 
not be made uſe of, and if the witneſſes live till they can, 
examined in chief, they muſt be examined in chief, bus N 
they die in the mean time, or have not returned from bo oj 
ſea before the hearing, then their depoſitions may be * 
liſhed, The depoſitions thus taken will bind as well th g 
parties as all claiming by, through, or under them. » il 
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© BE complainant may proceed to examine his witneſſes 

erbetuam rei memoriam, either by the examiner or by 
o re. miſſion before ſubpæna is ſerved ; after ſubpana ſerved 
ndant may come in by appearance and join in com- 
jon if he pleaſes, and then fourtcen days notice muſt 
IS given of executing the commiſſion, except in the 
the t vacation, when ten days notice is ſufficient. See title 


» 4 ynination in perpetuam rei memoriam. 
7 the defendant ſhew good exceptions againſt a wit- 
es. i or other cauſe for the ſtaying the proceedings, the 
mifſioners ought not to proceed but to certify ſuch mat» 

mul 1 with the commiſſion. | 
to the 3 zills to examine in perpetuam rei memoriam were ut. 
, in. te y diſliked by Lord Egerton, becauſe the depoſitions are 
ey ar ordinarily to be publiſhed; but upon oath that the witneſſes 
1 dan. an dead, and being dead there is no remedy againſt them 
Pur cy have committed perjury. And he ordered the party 
zeretg e a bill for a right of common, to exhibit his bill on 
uated, the title and ſo to proceed to an examination and publica- 
ſhey tion in ordinary courſe, ſaying they might go to law if they 

ld, and take the benefit of theſe examinations, Toth. 18. 
at the here lands are deviſed by will, and there is no occaſion 
Te, 0 opportunity to prove and eſtabliſh it at law, it is often 
if the] A 2bt neceſſary to perpetuate the teſtimony thereto in 
id aff E court. Stiles P. Reg. 587. The way to do which is 
went Aerhibit the bill againſt the heir at law, and therein ſet 
by the! i n the will in hec verba. The defendant having appear- 
ſition A and anſwered, they muſt procged to iſſue as in other 
ties ti g and then examine all the witneſſes, if living, to the 
is hat Mf of the original will, or prove the hand- writing of 
is ſhal 9 W of them who are dead, which being done and publi- 
can. be f on paſt, the cauſe is at an end. And though this court 
but! " rs examinations to perpetuate teſtimony of a will, yet it 
beyon not barcly try the validity of a will. But if the ſame 
xe pub- Pe collaterally in queſtion upon a bill for the performance 
vell thi of truſt, or touching a deviſe out of lands, &c. the court 
| * ſometimes direct an iſſue at law to try the validity. 

Thi g a | D Upon 
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Upon a ſubpirna in perpetuam rei memoriam, the defal { x 
ant appearing conſented to join in commiſſion ſe as the LY 
Bacon orders, touching examination of witneſſes, in pen 7 8 
tual teſtimony might be obſerved; but upon motion it » I 
ordered that the commiſſion. ſhould be made gonna 
in like caſes where the parties join, for that it bene 1 i 
the court the Lord Bacon's orders were intehded to be 0 þ. 
ſerved only where the plaintiff hath a commiſſion alos 
Lord Dacres v. Southwell. Ca. Rep. 122. MW 

In a bill to perpetuate teſtimony, if the plaintiff — ; 
lief the bill ſhall be diſmiſſed. 2 : Voutr. 306. WW 


memoriam, to prove a modus decimandli. The defendant | 1 
murred for that the bill was to eſtabliſn a cuſtom agai: 
the church, and in prejudice of tithes which are due cn 7 
muni jure, and ſeveral precedents were cited where "a : | 
have a modus decreed were upon demurrer diſmiſſed ; ® 
this bill being only to preferve teſtimony, the Lord Ll 
thought it reaſonable the defendant ſhould anfwer, 9 
over-ruled the demurrer. 1 Fern. 18 5. 
A bill brought by defendant at law to examine witnel 
to prove his right of common in perpetuam re: memoriu 
Per cur. ſuch a bill is not to be admitted in this court, 7 
commoner ought not to come here to prove his right of cot 4 
mon, until he has recovered at law in affirmance of 
right. 1 /ern. 308. Paꝛolet v. Ingres. = 
A bill to examine witneſſes to preſerve their celle, 1 9 
touching the title of certain lands in the bill mention? 
The defendant demurred, becauſe there was no impedime? I 
that hindred the plaintiff from trying his right at law : © 
that he had not obtained any verdict in affirmation of 
pretended title. Demurrer allowed. 1 Yern. 441. Pa 
v. Rogers. 
| Bill to prove a will and perpetuate teſtimony of witneſt 
Defendant pleaded himſelf a purchaſor for a valuable co # P 
deration without notice, and inlifted that unleſs there U 3 


A 
5 
4 1 * 2 
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t to be admitted to examine his witneſſes, Plea allowed. 


> defall 


the 1 1 Vern. 354 · Bechinal v. Arnold. 
in 9 1 \ bill will not lie to perpetuate the teſtimony of witneſ- 
Mn it 


to a lunatic's will in his lifetime made before his 1 


ner al ern. 105: Sackvil v. Ayleworth. 
eemed BH 8 a bill to perpetuate the teſtimony of witneſſes 
o be «2 Ws a right to a way, the plaintiff muſt ſet out the 


exactly in his bill, per et trans, as he ought to do in 

cclaration at law.— But ſuch a bill ought not to be 
1. ught for ſuch trivial things as right of common, or for 

1 ys or watet-courſes, or at leaſt not till after a recovery 

W law: 1 Vern. 312. Gell v. Hayward, 


Ty] ae 
71 9 


etuam 4 


dant % 1 I £ S. brought his bill for a commiſſion to examine his 
N agai: » 7 tneſſes in perpetuam rei memoriam, to eſtabliſh his fol: right 
due h 4 


E//bery, ſuggeſting that the defendant pretended a ſole right of 
ery, and threatned to bring actions, and diſturb plaintiff when 
his witneſſes ſhould be dead. Defendant demutred, for that 
S. had not verified his title at law, and therefore had ns 

er, 7 bt to bring his bill in the firſt inſtance. Demurrer over- 
4 W:4—and this difference was taken and agreed to by 
court, that if one out of poſſefſion brings ſuch bill, a 
Wrmaurcer will be good, becauſe he ought finſt to eftabliſh his 
pht at law; but when plaintiff ſuggeſts defendant threat- 

d to diſturb him, &c. when his witneſſes ſhould be dead; 
che defendant not only threatened but actually did aif; 
I Wrb him by fiſhing, Cc. daily; in ſuch caſe the defendant 
tima Y ould plead that he did daily diſturb plaintiff, and there- 
ntion re the plaintiff ſhall ſeek remedy at law—or if plaintiſf 
edn 4 * Heron in his bill that defendant had actually diſturbed him, 
W: al 1 en the demurrer had been proper, but not for bare threatniug. 

n of „/ Dorſet v. Serjeant Girdler. Preced. in Chan. 531. 
. » A man may bring a bill to perpetuate teſtimony, where 
cannot bring a bill for relief without waiving the pe- 


bills“ 
ed; b. 3 
[ Keep 1 c 


vid, 
Nor 140 
coun 
of con 4 
e of 9 


itnchY y, as in waſte, Fc. 1 Ath. 450. Earl of Suffolk v. Green. 
e co Waintiff is intitled to perpetuate teſtimony on an uſurious 
ere h 


4 WW ntrac, though he docs not offer to pay what is really 
ff | 4 4 ue. Bid. 
© D 2 Tenant 
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Upon a ſubptena in perpetuam rei memoriam, the defend. 
ant appearing conſented to join in commiſſion ſe as the Lor 
Bacon orders, touching examination of witneſles, in perpe. 
tual teſtimony might be obſerved ; but upon motion it was} 
ordered that the commiſſion. ſhould 'be made general, as 1 | 
in like caſes where the parties join, for that it ſeemed to 4 
the court the Lord Bacon's orders were intehded to be ob- 1 
ſerved only where the plaintiff hath a commiſſion alone. 


Lord Dacres v. Southwell, Ca. Rep. 122. | | 3X '; 
In a bill to perpetuate teſtimony, if the plaintiff pray re- 1 ö 
lief the bill ſhall be diſmiſſed. 2 Ventr. 366. F 3 * 


A bill was exhibited to examine witneſſes in perpetuam rei Wh, 
memoriam, to prove a modus decimandi. The defendant de- 
murred for that the bill was to eſtabliſh a cuſtom againt WW, 
the church, and in prejudice of tithes which are due com- 
muni jure, and ſeveral precedents were cited where bills to A | 
have a modus decreed were upon demurrer diſmiſſed ; but % 
this bill being only to preferve teſtimony, the Lord Keeper 2 7 
thought it reaſonable the defendant ſhould anfwer, and 1 br 
over-ruled the demurrer. 1 Fern. 185. 1 

A bill brought by defendant at law to examine witneſſes | St! 
to prove his right of common in perpetuam rei memoriam. | 4 
Per cur. ſuch a bill is not to be admitted in this court, + 
commoner ought not to come here t6 prove his right of com · 1 n 
mon, until he has recovered at law in affirmance of his | | 
right. 1 Vern. 308. Pawle v. Ingres. | © i 

A bill to examine witneſſes to preſerve their teſtimony - 
- touching the title of certain lands in the bill mentioned. 
The defendant demurred, becauſe there was no impediment 1 ? 
that hindred the plaintiff from trying his right at law : and = 
that he had not obtained any verdict in affirmation of his „ | 
pretended title. Ne allowed. 1 Vern. 441. Part A 
v. Rogers. *M 

Bill to prove a will and 00 CENT of nn : 4 1 
Defendant pleaded himſelf a purchafor for a valuable conſi- P 
deration without notice, and inſiſted that unleſs there hal ee 
been 2 verdict | in affirmance of ſuch will the plaintiff ought 

| e cl. 4 5 
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nd. not to be admitted to examine his witneſſes. Plea allowed. 
ord i Vern. 354. Bechinal v. Arnold. 
rpe- A bill will not lie to perpetuate the teſtimony of witneſ- 
Was ; ſes to a lunatic's will in his lifetime made before his nan d 
, 25 I Vern. 105. Sackvil v. Ayleworth. 
d to "3 Upon a bill to perpetuate the teſtimony of witneſſes 


KY 1 touching a right to a way, the plaintiff muſt ſet out the 
one. I * exactly in his bill, per et trans, as he ought to do in 
In declaration at law. But ſuch a bill ought not to be 
. q I for ſuch trivial things as right of common, or for 
ways or water-courſes, or at leaft not till after a recovery 
ri at law. 1 Vern. 312. Cell v. Hayward, 
de- FJ. S. brought his bill for a commiſſion to examine his 
ainſt 3 witneſſes in perpetuam rei memoriam, to eſtabliſh his fole right 
con- 1 fi/hery, ſuggeſting that the defendant pretended a ſole right of 
Is to A fiſhery, adi threatned to bring actions, and diſturb plaintiff when 
but ” his witnefſes ſhould be dead. Defendant demutred, for that 
eper . S. had not verified his title at lau, and therefore had ns 
and F right to bring his bill in the firſt inſtance. Demurrer over- 
rl and this difference was taken and agreed to by 
eſſez 1 i the court, that if one out of poſſeſſion brings ſuch bill, a 
ian. demurrer will be good, becauſe he ought firſt to eftabliſh his 
rt, 2 3 Wei at law; but when plaintiff ſuggeſts defendant threat- 
om · 3 Weed to diſturb him, Sc. when his witneſſes ſhould be dead; 


f hu if the defendant not only threatened but actually did diſ- 
1 Weurb him by fiſhing, &c. daily; in ſuch caſe the defendant 
s | {ſhould plead that he did daily diſturb plaintiff, and there- 
ned. 9 ore the plaintiff ſhall ſeek remedy at law—or if plaintiff 
ment 1 e Jhewn in his bill that defendant had actually diſturbed him, 
ani | 3 then the demurrer had been proper, but not for bare threatning. 
f bi Dude of Dorſet v. Serjeant Girdler. Preced. in Chan. 531. 


bar) A man may bring a bill to perpetuate teſtimony, where 


he cannot bring a bill for relief without waiving the pe- 


eſſes 3 nalty, as in waſte, Sc. 1 Ath. 450. Earl of Suffolk v. Green. 
onſ- Plaintiff is intitled to perpetuate teſtimony on an uſurious 
> had 


4 ontract, though he does not offer to pay what is . 
dug 2 Wave. Lid. 


n D 2 Tenant 
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Tenant in tail out of poſſeſſion cannot bring bill to per- 
petuate teſtimony till he has recovered poſſeſſion by eject- | 
ment: and demurrer for this cauſe would be allowed, | 
1 Ath. 571.  Brandhn v. Ord. 


Where plaintiff on a bill to perpetuate the teſtimony of 8 


witneſſes has examined, and thereby had the fruit of the 
bill, neither herſelf nor the defendant are intitled to coſts, | 
2 Ath. 167. Lady Coddrington v. England. | 


Bill for diſcovery and perpetuating teſtimony, plaintiff 4 has 


ſtruck out the diſcovery and all the relief, but, in praying 


proceſs, prays that defendant may abide ſuch order and de- 3 


cree as the court ſhall think proper, it makes a bill for 
relief, and ought to be diſmiſſed. Roſe v. Gannel. 3 Att. 4.39. 

In a bill to perpetuate teſtimony of witneſſes, coſts are 
never given againſt defendant. 1 Att. 610. Dic. 

On a bill to diſcover a title to land, and to perpetuate 
teſtimony, Ac. defendant anſwered as to the title, and de- 
murred as to the perpetuating the evidence, in regard the 
defendant might bring his ejectment, and examine his 
witneſſes at the trial, and upon affidavit that the plaintiff's 
witneiles were infirm and unable to travel, the demurrer 
was over-ruled by the Maſter of the Rolls, and afterwards 
by the Chancellor Lord Cowper on a re-hearing, but with- 
out ſuch. an affidavit the demurrer had been good. Philips 
v. Garew. I Vn. 117. 


Bills of Diſcovery. 
\ Bill emphatically termed a bill of diſcovery, is 2 bill 


for dilcovery of facts reſting in the knowledge of the 
defendant, or of deeds or writings in his cuſtody or power, 
and ſeeks no relief further than the mere diſcovery and de- 
livery of the deeds, &c, though this latter part is not al- 
ways introduced into a bill of this nature; a bill for this 
purpoſe muſt ſtate the right of the party to the diſcovery 


prayed and interrogate accordingly. When a diſcovery l 


merely, or a delivery of deeds, &c. is the object of the 


vill, an affidavit is not requiſite. But if any other relief 


be prayed, the plaintiff muſt annex to his bill an aſſidavit " 
| that 


— 


ill 


the 


Bills of Diſcovery. 8 


at che deeds or writings of which a diſcovery is ſought, 
; We not in his cuſtody or power, or that he knows not in 
EF hoſe cuſtody or power they are, unleſs they are in the 
kinds of the defendant. | 
Whenever a bill is for a diſcovery only, and the plaintiff 
Has a full diſcovery by the defendant's anſwer, the plaintiff 
annot reply or proceed, for by the diſcovery the plaintiff 
as obtained the end of his bill, and when he has had the 
eneſit of it in an action at law, and comes after to diſ- 
iſs the bill (which he muſt do or defendant will) ſuch, 
(miſſion will be with coſts to be taxed, which ſeems 
lard, ſince the defendant was the occaſion of this bill by 
is falſe plea below, and the plaintiff there can be allowed 
lo coſts in equity. Vid. flat. 4 & 5 Anne, c. 16. /. 23. 
mbverly v. Parker. Bunb. 12. 
An affidavit of the loſs of a deed is neceſſary where the 
ill ſecks to be relieved on the matter of that deed, becauſe 
he want of this deed is the only foundation the plaintiff 
s to draw the cauſe from law to equity; but where the 
in ſeeks no decree, but a diſcovery merely, or to have the 
eed produced at the trial, or the like, an affidavit is not 
eceſlary, becauſe it is not to be preſumed that the plain- 
ff would put himſelf to the expence of a trial, if the deed 
as in his own hands. Mo. 192. 1 Chan. Ca. 11. 
If the bill exhibited be grounded on the lofs of a bond, as 
t is the loſs which entitles the court to juriſdiftion of the 
tauſc, affidavit muſt be made of it. 1 Chan. Ca. 231. 
But if a perſon comes only for a diſcovery of a deed, 
pe need not make oath of the loſs of it, as he muſt do 


* hen he comes for relief; for he cannot tranſlate the ju- 
le- iſdiction, without oath made of the loſs of the deed. 
al- Viern. 247. 

his Where a bill was brought for the bare diſcovery of a deed, 
rand the defendant demurred becauſe the plaintiff had not 
Ty Fade oath, according to the courſe of the court, that he 
the pad not the deed, upon which this diſtinction was taken 
lief nd allowed by the court, viz. that where a perſon comes 
wi or a diſcovery and prays relief, there it is neceſlary for him 
212 


3 : : to 
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to make affidavit of the want of the deed z; but when beo 
ſeeks but a bare diſcovery, as to have it produced at a trial, 
it is not neceſſary, for it is not to be preſumed that the 
plaintiff, in either of the latter caſes, would do ſo abſurd a | 
a thing as exhibit a bill, if he had the deed. 1 Chan. Ca, f 
Es 1 Vern, 180. S. P. fed vid. 1 Vern. 59, where the diſ- 
tinction ſeems to be taken quite contrary, but ſeems to be tige 
miſtake of the reporter. Eg. Ca, Abr. 14. 6 
If a bill be purely for a diſcovery and delivering up a 
deed, and prays no other relief, an aftidavit that plaintiff "8 
hath not the deeds is not neceſſary ; but if the bill be for 
relief generally upon any bond or deed, as to recover money 
upon the bond, or profits of land under the deed, an aft. 
davit that the deed is not in plaintiff's cuſtody, a be an- 
nexed, becauſe the bill daes by conſequence ſeek to tranſ= i 
fer the juriſdiction from law to equity, 2 Vins. M bit- "0 
church v. Gelding 541. 
When a bill is exhibited for a general diſcovery af 4 
tis not neceſſary for the plaintiff to annex the uſual affi- 
davit that he has none of them in his cuſtody; but where 
the bill is for a diſcovery of a particular band, for want of | 1 
which the plaintiff could not recover his debt at law or tge 
poſſeſſor in ejectment, in theſc caſes ' tis fit he ſhould make 
oath that he himſelf has not the bond or deed, becauſe if hge 
had, his remedy is proper and open at law, and then he is 
not to put another to the unneceſſary expence of an anſwer = 
to deny his having it. Preced. in Chanc. 536. 1 
If a bill be brought for relief, as well as diſcovery f 
deeds, an affidavit muſt be annexed that plaintiff has net 
the deeds in his cuſtody, or defendant may demur. 3 th. 
I7. Anon, | | 
If a bill be brought ta be relieved againſt 2 deed fraudu- 
lently cancelled by the deſendant and to have another deed 8 
executed, the plaintiff need not make oath of the loſs of 
the deed, becauſe he cauld have no remedy at law though 7 
the deed was in his hands, Moſ. 192, King v. King. 2 : 
Every heir at law has a right to a diſcovery by What 
means and under what deed he is diſinherited. Harriſon 
Y. S:ruthcote. 1 Alk. 528. 
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Sills of Diſcovery. 39. 


F Bill lies for diſcovery of court rolls, ledgers, &c. to be 
d at a trial which relates to plaintiff and defendant. 


the ard. 180. 
rd a Any perſon in poſſeſſion, as tenant or otherwiſe, may 
Ca, Ming bill for diſcovery of his title who brings ejectment 
diſ- ainſt him; even though he is a wrong doer againlt , 
the ery body. Medcalf v. Harvey. 1 Ve. 248. 

A bill for diſcovery of a note, deed, Oc. lies after ſix 
p 4 2 2ars are elapſed, for the ſtatute of limitations is no plea 
atiff A it. Ch. Rep. 14. Dean, &c. of Wiſtminſter v. Croſs. 
for I junb. 60. | 
ney Bill for the diſcovery of a promiſſory note for 275 /. 
afl. ggeſting that it was given ex turpi cauſa to ſmother and 
an- pake up a felony, c. Demurrer to that part of the bill which 
anſs eks a diſcovery, if the note were not given to compound 
bit- Z . which is of a criminal nature, c. Demurrer 

4 Wlowed, 8 Vin. Ar. 543. pl. 6. Guiborn v. Fellows et al. 

. Though no bill of diſcovery will lie on penal ſtatutes 
affi- 4 I Without waiving the penalty, yet the advantage of plead- 
gere 'J + g it ſeems waived by partners in clandeſtine trade. Gilb. 
t of © 3 E 1. Rep. 186, 187. 
the Perſons who claim lands by will or any other voluntary 
ake WP potion, having the law on their fide, are intitled, as 
f he 8 ®cainft an heir at law, to a diſcovery in equity of deeds 
e is | 4 clating to the eſtates, and to have them delivered up; 
Wer 


other wiſe the heir might defend himſelf at law by ſetting 
vp prior incumbrances, and by that means hinder the 

of trying the validity of the will. 8 Vin. Abr. 551. pl. 12. 

EF Dutcheſs of Newcaſtle v. Lord Pelham. 

{ The lord of a manor brought a bill of diſcovery of 

_— Per Cur. The bill is proper enough a# to 

0. 1 the diſcovery, but he can have no relief, becauſe he may 

eed op bring trover; and the bill was diſmiſſed with coſts. Sloane 

of . v. Heathfield, Bunb. 18. 

gh A bill for diſcovery to enable the plaintiff to bring an 

action was allowed though the action ſounded in tort. 
hat 1 ern. 307. 2 Vern. 442-3. 
en A bill againſt an executor or adminiſtrator for a diſ- 


covery of aſſets ought to charge poſitively that aſſets of the 
D 4 teſtator 


40 Bllls of Difcovery. 
teſtator or inteſtate came to his hands, 1 Chan Ca. 226. 
Davis v. Curtis. | 

A bill for a diſcovery of teſtator's eſtate lies befors pro- 
bate, or pendente lite for probate. 2 Vern. 49. 1 Veru. 105, I 

Bill lies for diſcovery of the perſonal eſtate of B. in tge 
defendant's hands after judgment and execution ſued againſt | 
B. but not before execution ſaed, 1 Vern. 2096" Fx Eg. 9 % 
Cu. Abr. 132. 1 ng 4 

In a bill for diſcovery of bankrupt's effects, the court 
will not allow defendants to look into their depoſitions 
taken before the commiſſioners before they put in their 
anſwers. Boden v. Dallow, 1 Ait. 289. "Ip 

Diſcovery in equity is not confined to the rules of law for Co 
inſpecting books. I hus the lord of one manor may have 
leave to inſpect the books of another in though not 
at lav. 2 /e. 621. Die. 9 

A cauſe being brought on to a mths where the bil! 
was for a diſcovery merely, the queſtion was, Whether the 
bill ſhould be diſmiſſed or the cauſe ſtruck out of the paper? 
and the Maſter of the Rolls ordered the cauſe to be ſtruck 
out of the paper, becauſe a bill is never diſmiſſed where the 
plaintiff prays no relief, for the words of diſmiſſion are, the 
court ſeeing no cauſe to relleve, Ic, Me. 185. pl. Anon. 


Having ſtated Dales in which a Bill of Diſcovery 


will lie, it may not be i improper to ſtate * 
Caſes where this Bill will not lie, 


Bill for a diſcovery of tends: or a title does not lie 
againſt him who is a purchaſor for a valuable conſidet- 

ation without notice, and hath obtained verdict and judge 
ment in ezectment. Chan. Rep. 35, 
If a bill be brought againſt A. and B. to e whe- 
ther A. and his wife under whom he claims were not pa- 
piſts, B. who purchaſed from A. js nat abliged to diſcover, 
but may plead, FHarrifon v. Southeote. 1 Ah. 539. 
No man is obliged to diſcover what may ſubject him to 
2 penalty, not what muff only, Jbid, 2 Vf. 389. 245. 
| | Ta 


Bllls of Diſcovery. 41 
1 To a bill for diſcovery of marriage, a defendant may 
ad that it would ſubject her to puniſhment for inceſt 
the eccleſiaſtical court, though the huſband be dead. 


] Frozonſuword v. Edwards. 2 Veſ. 243. 
A bill does not lie for a * of receipts and ac- 


ainſt ittances given or payments made for goods after the re- 
Ey. very for the goods in an action at law, 1 Vern. 176. 


Can. Rep. 17. 
A bill of diſcovery does not lie of things not examinable 
| relievable in equity, as the ill uſage of a huſband to a 
vife. 1 Vern. 204. 
Nor for the diſcovery of a tenant of the freehold in order 
U d bring a formedon. - 1 Vern. 212. 273 | 
*X The court will not compel a diſcovery to create ab 
Pence for a future cauſe. Finch v. Finch. 2 Veſ. 491. 
VD pon a bill for a diſcovery of a deed upon a ſuggeſtion 
i Fa truſt, if the defendant denies the truſt he ſhall not be 
pliged to produce the deed. 2 Vern. 463. 
* The court will not admit a bill of diſcovery in aid of 
1 he juriſdiction of the eccleſiaſtical court, for they can 
eome at diſcovery themſelves. Dunn v. Coates. 1 Ath. 288. 
Bill for diſcovery does not lie againſt one for what he 
may be examined to, as one who is merely a witneſs 
claiming no intereſt, but he may plead the caſe, and ſupport 
3 " t by anſwer diſclaiming intereſt, and a demurrer is bad. 
Plummer v. May. 1 Veſ. 426. 
ill for diſcovery of waſte, charging defendant to be 
ctenant for life, and that he committed waſte, and praying 
£ "4 that he may ſet forth and diſcover whether he is not tenant 
for life; he may plead to the diſcovery, whether he hath 
committed waſte or not, but not whether he is tenafit for 
life or not, though on that the forfeiture depends. Dic. 
2 of. 108. Meaver v. Earl of Meath. 
| A widow is not obliged to diſcover an offer to confirm 
her jointure till the act of confirmation is done. Leech v v. 
| Trollep. 2 Veſ. 662. 
| If plaintiff ſet out a title, and that certain old terms 
| arc ſtanding out, and defendant does not plead, but ſets up 


4 
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a title nb den with plaintiff's, he is not obliged to 
diſcover what deeds he has relating to his own title ; bur 
if there be any charge | in the bill that defendant has deed; © 
of plaintiff's title, it muſt be anſwered, Burden v. Dore. 
2 Vee 445. = 
To a bill of diſcovery of title deeds or 3 if he denies if 
notice, need only ſet forth the purchaſe deed; and may 
plead his purchaſe in bar to the Ciſcovery of the title deeds, » 
for a purchaſer may, ſubſequent to his purchaſe, have found 
out a defect in his title, and if he ſhould produce title deeds Mi 
they might be made uſe of to overturn his title at law, FF 
3 th. 302. Dic. Aſhton v. Aſhton. > 


- XR 
8 3 


— * — 2 * 


II. Of Bills not oziginal, but an 
Addition to oꝛ a Continuante of 
an Oꝛziginal Bill, or both, as 4 
A Supplemental Bill. 2 
I Supplemental Bill in the Mature of q 


Bill of Revivo?. 
A Bill of Revivoy, 


4 Bill of Kevivoz and Supplement. 


Df Supplemental Bills. 1 
A pen bill is occaſioned by ſome defect in a 1 
ſuit already inſtituted, whereby the parties cannot F 
obtain that complete juſtice to which otherwiſe the caſe : = 
made by their bill would have intitled them; for although 
the parties to the ſuit remain before the court, ſome ſub- = 
ſequent event has either made ſuch a change in their in- 
tereſts, or given ſuch an intereſt in the matter in litigation 
to ſome other perſon, that the proceedings, as they ſtand, 
cannot have their full effect. 

It is not very accurately aſcertained in the books of pra 
tice or in the reports, in what caſes a ſuit becomes de- 
ſective without being abſolutely abated, and in what caſes it | 
abates as well as becomes defeRive ; but upon the Whole ii 
4 | | ma f 
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ed to 4 Wy be collected, that if by any.means the intereſt of a party 
3 but any matter in litigation becomes veſted in another, the 
dech Wocecdings are rendred defective in proportion as that in- 
Dore. "Welt affects the ſuit; fo that although the parties to that 

t remain as before, yet the end of the ſuit cannot be 


lenies tained, and the perſon to whom ſuch right or property 
may 'J 8 /itigation is tranſmitted is intitled to 'upply the defects of 
eeds, e ſuit if become defective. 
ount 8 Any matter which happens ſubſequent | to the original bill 
Jeeds Id gives a new intereſt in the matter in diſpute to a 
law, rſon not party to the bill, as the birth of a tenant in 
i, or a new intereſt to a party upon ſome other contin- 
3 1 ency, or occaſions a change of intereſt, as an aſſignment 
3 a mortgage; or where any defect is diſcovered in the ori- 
an Final bill, or in any other part of the proceedings, and not 


. 1 conſequence of any event which has occaſioned any change 
FE intereſt in the ſubje& matter of the ſuit : ſometimes after 
X A {decree in aid of it to carry it into execution, where any 
7 4 datter in the original bill hath eſcaped the attention of the 
Pourt, or has not been put in iſſue by it, or by the defence 
Fade to it, and no directions have been given reſpecting 


a. uch points, or, in fine, any event which makes an alteration 
Poith reſpect to any of the claims of any party to the ſuit, 
and does not occaſion an abatement, the defect in the pro- 

| Wo ecdings may be ſupplied by a ſupplemental bill. And ſome- 
* *Finmes a defect of parties is ſupplied by ſupplemental bill. 
A ſupplemental bill may likewiſe be brought to obtain 

* a further diſcovery from a defendant where the proceedings 

are in ſuch a ſtate that the original bill cannot be amend- 

aſe | ed for that purpoſe. 3 4th. 370, 


gb 1 A ſupplemental bill muſt ſtate the original bill and the 


- A proceedings thereon ; and if the ſupplemental bill be oc- 
- cCaſioned by any event ſubſequent to the original bill, it 
: XX} muſt ſtate that event and the conſequent alteration: with 
GC, Rn. 
reſpect to the parties; and in general, the ſupplemental 
bill muſt pray that all the defendants may appear and an- 
c 
ſwer to the charges it contains. For the cauſe muſt be 


ard upon the ſupplemental bill at the ſame time that it 
comes 
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comes on to be heard upon the original bill, if it has not ſ 
been heard before; and if the cauſe has been heard before, 
it muſt in general, if not always, be heard upon the ſup- 
plemental matter *. If indeed the alteration or acquiſi- 
tion of intereſt happen to a defendant, or a perſon necel- 
ſary to be made a defendant, the ſupplemental bill may be 
exhibited againſt ſuch perfon alone, and may pray a de- 
cree upon the particular ſupplemental matter alledged 8 
againſt that perſon only t, unleſs, which is frequently the 
cafe, the interefts of the other defendants may be affected 
by that decree. Where a ſupplemental bill is meerly for 
the purpoſe of bringing farmal parties before the court, 
the parties to the original bill need not be made parties 
to the ſupplemental bill. 

When a ſupplemental bill is wa for any new mat- 
ter diſcovered ſince the hearing of the cauſe, before the 
former decree is ſigned and inrolled, if the defendant to IM 
ſuch bil} is able to thew there is no new matter dif- 
covered, he muſt take advantage by plea or demurrer, and RF 
it is too late to inſiſt upon it at the hearing. 2 Mth; 40. 
Lewellin v. Mackworth. 

Where aſſignees of a bankrupt die or are Ifcharged; 
and others are put in their room, there is no privity be- 
tween the bankrupt and the aſſignees, or at leaſt but an 
artificial onc, and therefore they cannot revive, but muſt 
bring a ſupplemental bill to intitle themſelves to the be- 
neſit of the proceedings in a former ſuit. 1 A. Sd. 
Anon. 

A purchaſer, pendente lite, on filing a ſupplemental bill, FF 
is liable to all the coſts from the beginning to the end of 
the ſuit. Jbid. Dic. 

The plaintiff brought a ſupplemental bill for diſcovery % 
of more evidence e ding a matter of account: to Which 
the defendant pleaded the former bill, and that the cauſe 
was heard and an account directed; but he was ordered 
to anſwer to all matters in this bill not anſwered unto in 


— 


* Alk. 217. + Tbid, 
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> former cauſe, and the plaintiff not to reply or proceed 
further without order. 2 Chan. Rep. 142. Bowe v. 


pro it /. 


s not 
efore, 


12 In a bill of review a new ſupplemental bill may be added, 
eceſ. Vern. 135. Price v. Keyte. 
y be Where a ſupplemental bill is brought after publication, 
\ de. Ws irregular to examine witneſſes to a matter that was 
dog Mb iſſue and not proved in the original cauſe, and ſuch 
V the Þ 5 ofs not to be read. If there be no proof to the new 
ected = tter in the ſupplemental bill, it muſt be diſmiſled. Bag- 
y for v. Bagnal. Vin. Abr. tit. Chancery, 439- C. 8. 
bu", k a Supplemental Bill in the Nature of 
a Blll of Revivoz. 
mat- r may ſometimes happen that the ſuit may become 
Lt a bated as well as defective, where the intereſt of a 
1 55 I intiff ſuing in auter droit entirely determines by deach 
. other wife, and ſome other perſon thereupon becomes 

ny itled to the ſame property under the ſame title, as in the 
4% e of new aſſignees under a commiſſion of bankrupt, upon 
bel. death or removal of former aſſignees, or in the caſe of 
3 executor or adminiſtrator upon the determination of an 
_ miniſtration durante minori ætate, or pendente lite: The 
nuſt it may be added to and continued by ſupplemental bill 
be. the nature of a bill of revivor, as it has all the effect 
98. bill of revivor in continuing the ſuit. 

ln a decree to account, if during the account any party 
bil. Pould die, and a deviſee of that party, or any other for- 
4 of Pal party as truſtees, ſhould be wanting, a bill to bring 

Mem before the court is not in the ſtrict ſenſe 2 ſupple- 
ay | *WMental bill, but a ſupplemental bill in the nature of a bill 
lien Af revivor. And to ſuch a bill it is not neceſſary to 
8 4 pake the defendants in the original bill parties, nor when 
red i * he cauſe comes on to be reheard, can thoſe defendants ob- 
3 ect for want of parties. 3 Ath. 217 7. 


Aſſignces of a bankrupt bring a bill and obtain a decree 
% againit defendants, who make default; and after the 
5 decree 
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decree new aſſignees are choſen, who bring a ſupplement; 
bill in the nature of a bill of revivor; they ſhall ftand in h 
place of the truſtees, and may ſerve the defaulters with! 


ful pana to ſhew cauſe. Brown v. Martin. 3 Ati. 218, | 


Df Bills of Revivoz. 


HE rights of the parties in a ſuit already inſtitute 
| may by ſome ſubſequent event be ſo material) 
changed or varied by diſcontinuance or tranſmiſſion, i 
conſequence of marriage or death, as to leave no peru 
for or againſt whom the court can pronounce. 1 

When a change of intereſt is occaſioned by or in con. 
ſequence of the death of a party, plaintiff or defendan, 
whoſe intereſt is not determined by his death, as far » 
the intereſt of the party dying extends, there is no long: 
any perſon before the court: by marriage a female plain. 
tiff renders herſelf incapable of proſecuting alone; 1 
both theſe caſes the proceedings become abated or di- 
continued in part or in the whole; but upon the marriag 
of a female defendant the ſuit does not abate, though h« 
huſband muſt be named in all ſubſequent proceedings, 
The reaſon of the difference between the caſes of a femal: 
plaintiff and defendant, feems to be, that a plaintiff ſeck- 
ing to obtain a right, the defendant may be injured by 
anſwering to one who is not intitled to fue for it; but i 
defendant merely juſtifying poſſeſſion, the plaintiff canno A 
de injured by a decree againſt the perſon holding that pol. 
ſeſſion. And it has been determined that where a femal: 
plaintiff has married, and has notwithſtanding procced- i 
ed in a ſuit as a feme ſole, the mere want of a bill of reviv-” 
or is not error upon a bill of review brought by the de- 
fendant. 1 Gan. Rep. 231. Koll. Rep. 86. 3 
In bills filed by creditors, the deaths of any of then 
will not abate the proceedings, becauſe the parties remain- 8 
ing may ſuſtain the ſuit, and are competent to call upon 
the court for a decree ; or when the intereſt of the party 
dying fo determines as no longer to affect the ſuit, as in 
= the 
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ge caſe of tenant for life, and no, perſon becomes intitled 
in 6 ereupon to the ſame intereſt, no diſcontinuance is oc- 
W.foned by the death of that party; and im the inſtance 
F bills filed by creditors, if one die, the ſurviving parties 
1 ſuſtain the ſuit : ſo if an adminiſtrator, as guardian to 
infant executor, ſue, and, pendente lite, the infant 
. of full age, it is not neceſſary. And in the caſe of bills 
4 led by or againſt truſtees or executors, joint-tenants, joint- 
rial 4 Pligees, joint-obligors, or by or againſt huſband and wife, 
on, 1 re uxoris, and the huſband dies, the right ſurvives and the 
perf | q oceedings do not abate. If indeed upon the death of the 
2 Wuſband of a female plaintiff, ſuing in her right, the widow 
1 con. A oes not proceed in the cauſe, the bill is conſidered as abated, 
ndant, nad ſhe is not liable to coſts; but if ſhe take one ſtep in the 
far bl tauſe, the ſuit may proceed without a bill of revivor, for ſhe 
longe - one has the whole intereſt, and the huſband was party 
plain- 1 h her right. 3 Chan. Rep. go. Toth. 14. | 
e 3 in lf there be a bill by a feme ſole, and before anſwer ſhe 
r dil. Parries, it is not neceſſary. If a bill be filed againſt a 
rriage | Þ b me ſole, who after anſwer marries, there is no need of a 
h het Pill of revivor, for the huſband ſhall be concluded by her 
dings. I Inſwer. The caſe is the ſame, if a female plaintiff mar- 
female * x pending a ſuit, and afterwards, before revivor, her 
ſeck Puſband die, for then her incapacity to eee the __ 
ed b I s removed, 
but 4 9 If bill be brought by huſband and wiſe, for a ment in 
anno zer right, and he dies, the cauſe does not abate, 2 Ah. 


kitute(“ 


t pol. 4 526. Anon. 
emal 2 | The party plaintiff, or his heirs, executors, or admini- 
cced- ſtrators, who have the right of ſuit by privity of blood, or 


reviv-. : "8 


—Frepreſentation, may exhibit this bill againſt the other par- 
ie de- ty, his heirs, executors, or adminiſtrators, who have his 
4 Wintereſt. 
nie If a ſuit abate by marriage of a female plaintiff, anda no 
Nain- 
upon 
part 
as in 


che 


3 act be done to affect the rights of the parties, but the 
2 marriage, no title can be diſputed, the perſon of the huſ- 
band is the ſole fat to be aſcertained, and therefore the 
Tui may be continued by bill of revivor- 1 

A 


: 
3: 
; 
i 
: 
1 
i 
8B) 
: 
: 
4 


in an anſwer, the bill of revivor, though requiring in itſelf | 


cauſe is ſhewn againft the bill; and it is therefore pre- 
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A bill of revivor ſhould ſtate the original bill, and the 
ſeveral proceedings thereon, and the abatement ; and muſt 
ſhew ſome title to revive and charge, that the cauſe ought 
to be revived and ſtand in the fame condition, with reſpect 
to the parties in the bill of revivor, as it was in with reſped 
to the parties to the original bill, at the time the abate. 
ment happened, and it muſt pray that the ſuit may be re. 
rived accordingly. And if there be 2 variance between 
that and the original bill, in any material point, the de- 
fendant may demur, and upon fuch demurrer the bill of 
revivor may be difmiſſed; but if any thing happens 
by the abatement that makes it neceſfary to add a new 
charge, that may be inſerted in the bill, as in the caſe of a 
diſcovery of aſfets, the plaintiff may pray a diſcovery of -* 
aflets in the hands of the heir or executor, and the de- 
fendant will be obliged to anſwer thereto. 

Where a defendant to an original bill dies before putting 


no anſwer, muſt yet pray that the perſon againſt whom it 
ſeeks to revive the ſuit may anſwer the original bill, / 
A cauſe cannot be revived in part, but the whole pro- 
ceedings, bill, anſwer, and orders made in the cauſe muſt 
ſtand revived, for the revivor is but a continuation of the 
ſame ſuit; and it cannot. be a continuation of the fame 
unleſs it proceeded where the other left off. 2 Chan. Ca. 8. 
In a bill of revivor merely the defendant muſt appear in 
a town cauſe, in four days excluſive, or in a country cauſe, 
in eight days excluſive, of the ſervice of ſulpœna, or, m 
default, proceſs of contempt may be iſſued, and in eight 
days after appearance, either ſhew cauſe againſt the bill or = 
ſubmit to anſwer; and in default the fuit may be revived 
without anſwer,—if none be required upon motion as a 
matter of courſe. This motion is made upon an allega- 
tion, that the time allowed for the defendant to an- 
ſwer by the courſe of the court is expired, and that no 


ſumed defendant can ſhew no cauſe againſt reviving the Y 
ſuit, in the manner prayed by the bill. : 
No 


eſpe A 
tbate. 5 
be re. 


'ween 
e de- 
111 of 


opens 


new 


: of a Pollard, 3 Il ms. 348. 

ry of If part of the decretal order be ATTY in the decree 

e de. gned and inrolled, the plaintiff may revive the ſuit by 
Ju of revivor. 1 Chan. Ca. 37. 

teins A defendant cannot revive but in one inſtance, and that 
itſelf 8 N after a decree to account, becauſe in that caſe he is 

omen 14 pnſidered as an actor, for till the account is taken it is 

. pt known on which ſide the balance will fall. 3 At. 691. 

Pro- 9 Preced. in Chan. 197. 

150 Though by Stat. 8 V. 3. a ſuit ſhall not abate by the 
the eath of one defendant, yet it muſt be taken with this re- 

fame | U friction, that the ſubjeCt matter of the bill is not hurt by 

82 q. uch defendant's death. Brown v. Higdon, 1 Ath. 291. 

* 1 13 An aſſignee or a purchaſor ſhall not have a bill of revivor 

auſe, or want of privity. 1 Vern. 427. Eg. Ca. Abr. 3. 

„ mM blaintiff a purchaſer exhibited his bill of revivor, and re- 

eight Pived the ſuit by order, and the defendant joined in examin- 

1} or ng witneſles ; but, at the hearing, Lord Bridgman diſmifled 

ved 1 he bill, for that a purchaſor could not maintain a bill of 

as 2 evivor. 2 Freem. 132. 

* 3 No one ſhall be made party to a bill who is not in privity: 
an- Chan. Ca. 151. 

t no 1 F A deviſee can not have a bill of ee! for he does 

pre- not repreſent the deviſor, but is in nature of a purchaſer, 

the 1 Chan, Ca. 174. 


No © 
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No anſwer i is commonly put in to this bill, but the de- 
ndant may for his own benefit, by demurrer, plea, or 


3 iwer, ſet forth and ſhew cauſe againſt the revivor, as 


at the now plaintiff is not heir, &c. that he ſtandeth 
Pot in the like caſe, hath not the like intereſt, or the like 
auſe of complaint, as in the former ſuit, or that the de» 
| ndant is not the perſon ſubject to the demand. 


It defendant by anſwer only (not by plea or demurrer) 


diſks plaintiff is not intitled to revive, yet the court, on 
otion, will order the proceedings to ſtand reyived; but if 
Naintiff does not ſhew he has a good title to revive, he 
Will cake nothing by his ſuit at the hearing, Harris v. 


E A 
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A bill of revivor lies not upon a decree of long ſtanding, 
viz. thirty years, and for this reaſon in the principal caſe 
the bill was diſmiſſed, but the party may exhibit an original 
bill, and ſet forth the decree as evidence. 2 Chan. Ca. 216, 

A bill of revivor lies not to revive a decree, for coſts 
alone, where no duty is decreed. 2 Chan. Ca. 7. 2 Chan. þ 
| Rep. 195. 246. > 

A bill of revivor may be brought for duty and coſts not 
taxed in defendant's life-time, bit not for coſts alone, FF 
Dodſon v. Oliver, Bunb. 160. x 

If a bill of revivor revive more than it ouglit, it will be <> 
bad. Chan. Ca. 77. 2 

A creditor allowed to come in and prove his debt, and 1 | 
pay his contribution, may revive, though he was not plaintiff i 
originally. Eq. Ca. Abr. 3. | ® 

If the bill of revivor revive the whole decree, which was 
to pay money and to convey lands, it may ſtand as to the 

perſonalty, if the executor only revives, and not as to the 
realty, though the demurrer to the bill be general. Eq. Ca, 
Abr. 4. 5 

A plaintiff may be omitted in a bill of revivor who was 
plaintiff to the former bill. 2 Chan. Ca. 80. 2 

If the bill of revivor alledge a releaſe by the plaintiff 
omitted, to the other plaintiffs, and prays an anſwer, it is 
no material variance. 2 Chan. Ca. 80. I 

A defendant who has not put in his anſwer may be omit- 
ted in the bill of revivor, 1 ern. 308. 

If one plaintiff refute to join in revivor, the other may 
bring ſuch bill, and make him who refuſes defendant. Ar. 
Ca. Eg. 2. EL 

If an anſwer to a bill of revivor of part of an order omitted 
in the inrollment of the decree, draw into re-examination 2 of 
matters formerly ſettled, an order ſhall be made, that 9 i» 
ſuch matters be not re-examined. Chan. Ca. 56. - 

Revivor upon revivor lies until the intereſt of the thing 9 
in queſtion be determined. Hard. 201. 1 

Where aſſignees of a bankrupt die or are diſcharg- 
ed, and others are by order of court put in their room, 
there is no privity between the bankrupt and aſſignees, or 3 


ding, 


i] caſe 
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p leaſt but an artificial one, and therefore they cannot 
ive, but muſt bring ſupplemental bill. 1 Al. 88. Anon. 


1ginal 3 Ulf two joint-tenants or tenants in common exhibit their- 

1 Il, and one releaſes or dies, this will not abate the ſuit 
8 . 

Char to the other. 2 Freem. 6. 3 Chan. Rep. 69. 


ts not 


alone, 


vill be 


= 2 Bal 
"0 


WW Where the teſtator had pleaded to a bill, and died be- 
e the plea was argued, the repreſentative muſt plead de 
s, for the firſt cannot be argued now. Micklethwaite 
"WW Calverly and another. Caf. temp. Talbot 3. 

A bill of revivor againſt the defendant's father, for lands, 
d revived againſt the defendant as heir, and diſmiſſed with 


.S s, the defendant cannot have coſts expended by his 


» ns 2 = er before the revivor, for they died with him. 3 Chan, 
aintiff = . 
1 L . 65. Lloyd v. Powis. 
5 1 If the ſuit abates, the plaintiff may bring an original bill, 
| = | kying a parallel decree, or a bill of revivor, at his election, 
T 4 I | ern, 463. 
0 "4g In a bill of revivor it may be neceſſary to inſert ſo 
fe ts md ch new matter as is needful to ſhew how the party be- 
= Hees intitled to revive, Gomyns Rep. 590. 
ung q On bill of revivor plaintiff cannot diſpute decree, though 
. .n eendant may. 2 Yew. 232. 
aintiftf 
1 3 r in croſs cauſes are not revived without a 
9 4 Mot revivor in each, except as to any matter of account 
. Mereed, and thus a bill in one cauſe praying the whole may 
Omit- 1 
9 revived revives the whole. 
r may 2 
= Bill of Revivoz and Supplement. 
N Bill of revivor and ſupplement is merely a compound 
nitted 5 4 of thoſe two ſpecies of bills, and in'its ſeparate parts 
ation "guſt be framed and proceeded upon as ſuch, 


that If by any act beſides marriage as a ſettlement the 


thing 


room, 
es, ot 


at 


ghts of the parties are affected, though a bill of revivor 
= eerly may continue the ſuit, ſo as to enable the parties 


IF proſecute it, yet to bring before the court the whole 


"Watter neceſlary for its conſideration, the parties muſt, 
ſupplemental bill added to and made part of their bill 
Sz of 
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A bill of revivor lies not upon a decree of long ſtanding, 
viz. thirty years, and for this reaſon in the principal caſe 
the bill was diſmiſſed, but the party may exhibit an original | 
bill, and ſet forth the decree as evidence. 2 Chan. Ca. 216. 

A bill of revivor lies not to revive a decree, for coſts 1 
alone, where no duty is decreed. 2 Chan. Ca. 7. 2 Char. 
Rep. 195. 246. 42 

A bill of revivor may be brought for duty and coſts not » 
taxed in defendant's life-time, but not for coſts alone, 
Dodſon v. Oliver, Bunb. 160. = 
If a bill of revivor revive more than it ought, it will be 2M 
bad. Chan. Ca. 77. - 

A creditor allowed to come in and prove his debt, and 
pay his contribution, may revive, though he was not plaintiff il 
originally. Eg. Ca. Abr. 3. AM 

If the bill of revivor revive the whole decree, which was M 
to pay money and to convey lands, it may ſtand as to the 
perſonalty, if the executor only revives, and not as to the 
realty, though the demurrer to the bill be general. EA. (. 
Ar. 4 | 

A Slaintif may be omitted in a bill of revivor who was 
plaintiff to the former bill. 2 Chan. Ca. 80. 2 

If the bill of revivor alledge a releaſe by the plaintiff 
omitted, to the other plaintiffs, and prays an anſwer, it is 
no material variance. 2 Chan. Ca. 80. A 

A defendant who has not put in his anſwer may be omit- 
ted in the bill of revivor. 1 Vern. 308. | * 

If one plaintiff refuſe to join in revivor, the other m/ 
bring ſuch bill, and make him who refuſes defendant. Air. ® 
Ca. Eg. 2. 

If an anſwer to a bill of revivor of part of an order omittet 
in the inrollment of the decree, draw into re-examination 
matters formerly ſettled, an order ſhall be made, tha 
ſuch matters be not re-examined. Chan. Ca. 56. N 

Revivor upon revivor lies until the intereſt of the thing 
in queſtion be determined. Hard. 201. | 

Where aſſignees of a bankrupt die or are diſcharg- ml 
cd, and others are by order of court put in their roon, bl 
there is no privity between the bankrupt aud aſſignees, 0! | 


# 
. 
95 
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leaſt but an artificial one, and therefore they cannot 
ive, but muſt bring ſupplemental bill. 1 All. 88. Anon. 
If two joint-tenants or tenants in common exhibit their 
I, and one releaſes or dies, this will not abate the ſuit 
cc the other. 2 Freem. 6. 3 Chan. Rep. 69. 
9 Where the teſtator had pleaded to a bill, and died be- 
e the plea was argued, the repreſentative muſt plead de 
* Kos, for the firſt cannot be argued now. Micklethwaite 
| 1 Calverly and another. Caf. temp. Talbot 3. 
A bill of revivor againſt the defendant's father, for lands, 
"WW revived againſt the defendant as heir, and diſmiſſed with 
1 1 ſts, the defendant cannot have coſts expended by his 
aintf ier before the revivor, for they died with him. 3 Chan, 
9 Y b. 65. Lloyd v. Powis, 
Af the ſuit abates, the plaintiff may bring an original bill, 
ing a parallel decree, or a bill of revivor, at his election, 
: I ern. 463. 
In a bill of revivor it may be neceſſary to inſert ſo 
h new matter as is needful to ſhew how the party be- 
7 Pes intitled to revive. Gomyns Rep. 590. 
H bill of revivor plaintiff cannot diſpute decree, though 
laintif de ndant may. 2 Vez. 232. 
8 Proceedings in croſs cauſes are not revived without a 
beds Mot revivor in each, except as to any matter of account 
reed, and thus a bill in one cauſe praying the whole may 


> omit- & _. : 
Exc vivecd revives the whole. 


ch was 
to the 
to the 
2. Ca, 
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. Ab. Bill of Revivoz and Supplement. 


Bill of revivor and ſupplement is merely a compound 

of thoſe two ſpecies of bills, and in'its ſeparate parts 
be framed and proceeded upon as ſuch, 

by any act beſides marriage as a ſettlement the 

ts of the parties are affected, though a bill of revivor 

ie thin; Mfrly may continue the ſuit, ſo as to enable the parties 

roſecute it, yet to bring before the court the whole 

liſcharg- miſter neceſſary for its conſideration, the parties muſt, 

r roo, Bifupplemental bill added to and made part of their bill 
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of revivor, ſhew the ſettlement or other act by which their 
rights are affected. And in the fame manner if any other 
event which occiſions an abatement is accompanied or fol- 
lowed by any matter which becomes neceſſary to be ſtated 
to the court to ſhew the rights of the parties, or to obtain 
the full benefit of the ſuit beyond what is meerly neceſſary © 4 | 
to ſhew by or againſt whom the cauſe is to be revived, that 3 


_ 


matter mult be ſet forth by way of ſupplemental bill added W 
to the bill of revivor. = 


IF * 

: +1. <p 
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Df Bills in the Nature of oatgt- | 
nal Bills, though occaſioned * 3 
02 ſeeking the Benefit of 0b. 7 | 
mer Wills, viz. q 


Croſs Bills. >» 
Bills of Review to examine and reverſe De 1 Y 
crees ſigned and inrolled. 9 
Bills in the Nature ok Bills ok Review to 
examine and reverſe Decrees, either figned x 
and inrolled oz not, brought by Perſons "Aj 
not bound by the fozmer Decree. 3 
Bills impeaching Oecrees upon the Sꝛound ot J 
Fraud. 
Bills to carry Decrees into Execution. 
Bills in the Mature of Bills of Revivoy. 
Bills in the Mature of Supplemental Bills. 
ou filed by the particular Direction of the 1 
ourt. 2 


A Croſs Bill A 

| up a bill brought by defendant againſt a plaintiff or other . 
parties in a former bill depending, touching the matter 

in queſtion in that bill, A bill of this kind is uſually 
brought 8 


a Croſs Bill. 53 


. 


Fought to obtain nr a neceſſary diſcovery or full relief 
all parties. It frequently happens, and particularly if 


fol- | ny queſtion ariſes between two defendants to a bill, that 

ated e court cannot make a complete decree without a croſs 

m_ 4 zun, or bills, to bring any matter in diſpute completely 

ary ere the court, litigated by the proper parties, and upon 

og = 4 oper proofs. In this caſe it becomes neceſſary ſor ſome 
e 8 


one of the defendants to the original bill, to file a bill 
W gainſt the plaintiff and other defendants to that bill, 
ſome of them, and bring the litigated points properly 
>fore the court. Croſs bills were at firſt unwillingly al- 
wed of; the court foreſaw great inconveniencies from 
hem, and the rules relating to them were introduced by 
ir Nicho/as Bacon; they are in the nature of a defence; 
md were allowed of that the party might more fully have 
he benefit of ſomewhat he could not ſo well profit himſelf 
being a defendant, though it was at iſſue in the other 
uſe, but the ſame matter cannot be examined to after 
Ne: Þ blication, Moſ. 382. And being generally conſidered 
a defence or as a proceeding to obtain compleat juſtice 
fa matter ub judice, the plaintiff is not obliged, as againſt 
Ihe plaintiff in the original bill, to ſhew any ground of 
quity to ſupport the juriſdiction of the court, becauſe the 
Frols bill is grounded upon another bill here in court. 
Hard. 160. 
ok A croſs bill ſhould ſtate the original bill and proceedings | 
| thereon, and the rights of the party exhibiting the bill, or 
1 he ground on which he reſiſts the claims of the plaintiff 
In the original bill. 


Ihe defendant to the original bill muſt generally anſwer 


8. 3 before the defendant to the croſs bill ſhall be compelled 
the 0% anſwer. And in cafe the plaintiff in the croſs cauſe 
2 be: ould attempt to ſue out proceſs of contempt, the defend- 
ent may obtain an order to ſtay proceedings upon the 
* 1 roſs bill, until defendant to the original cauſe hath fully 
>the 


panſwered the ſame. Defendant to the croſs bill will be 
| E 3 intitled 


54 2 Croſs Bill: 


intiled to the uſual orders, for time to anſwer the ere | 
bill, after the anſwer to the original bill is filed. 4 


in ſuch croſs bill uſes his utmoſt to get in defendant! s an. . 
ſwer, the court will ſtay publication in the original cauſe, ; 
ſo as to give plaintiff in the croſs cauſe an opportunity to 
examine, either in the original or croſs cauſe, to the point 
which may be made by his croſs bill. But if the croſs bill 
comes in after publication, or the plaintiff in the croſs 8 
bill does not ſtop publication in the original cauſe, he muſt 
proceed to hearing on the depoſitions already publiſhed, 
tor he cannot examine any witneſſes after publication in - 
the original cauſe to the points already examined to. 2 

If a croſs bill be put in by the defendant, it ſhould be before 
publication be paſt on the firſt bill, unleſs the plaintiff in 
the croſs cauſe will go to hearing in his ſuit upon thoſe ; 
depoſitions already publiſhed, and that for the danger of 
perjury which might enſue, if the parties ſhould, after 
publication of the former depoſitions, examine witneſſes 2X 
de novo, to the ſame matter before examined to. 3 Px, 1 
Alm. , 10. Prac. Reg. 43. 4 

Original and croſs cauſes are uſually brought on together, 
but if one of the plaintiffs omits to ſerve ſubpœna to hear 
judgment, his cauſe cannot be brought on without the 
conſent of the other ſide. 4 

Where the defendant in a croſs bill, who is plaintiff in 
the original, is in contempt for not putting in an anſwer to 
the croſs bill, it is jrregular to move to ſtay the proceedings 
in the original cauſe till fuch anſwer comes in, but the 3% 
plaintiff in the croſs bill may have publication in the 
original enlarged to a fortnight after the anſwer to his MW 
bill be come in. Crefwick v. Crefwick, 1 Atl. 291. I 

The general rule is not to ſtay proceedings in an ori- 
ginal cauſe till the anſwer comes in to the croſs bill, but a 
to ſtay publication only, It is of courſe to ſtay proceed- 
ings in the original cauſe, if the plaintiff in the croſs cauſe 1 
bad brought his bill before he has put in an anſwer to the = 
ori- 4 


cross 


aintiff | 
s an. f 
cauſe, 
ty to 8 


points 
ſs bill 


cross 
lk a man files a bill and takes out no proceſs upon it, 


muſt 


zefore 


iff in * in that bill will, after the croſs bill filed, amend his 


4 1 "Rs i X 
in things material, this amended bill, as to the amend- 
ents, is a new bill, and the plaintiff in the original 


ff in 


er to 
14 


t the 
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iſhed, rie 
Pat: in ennot compel the defendant to anſwer his bill firſt, he 
1 aving taken out no proceſs on his bill. 


M0 eb. Bunb. 124. 


a Croſs Bill. 8 
| Ramkiſſenſeat v. Barker, et e 


iginal bill. 1 Ath. 21. 


5 tra. 
MW 1n all caſes of a croſs bill filed, after the original cauſe 


as proceeded in, a motion to enlarge the time for pub- 


ation ſhould be ſpecial, on notice, that the court may 
dge of it on the circumſtances, and not of courſe, as it 


| where the original cauſe is not proceeded in; for 
erwiſe it would be eaſy to delay the hearing of a cauſe 


keeping this up. Aylet v. Eaſy. 2 Ve. 336. 
a croſs bill be filed, the plaintiff in the original cauſe 


Price v. Lord 


| The original bill is to be firſt anſwered; but if the plain- 


Il ſhall be bound to anſwer the croſs bill, which was filed 


| 1 Fior to the amendments made to the original bill, before 
1 kch time as the ſaid plaintiff in the original bill ſhall have 


anſwer to his amendments; and as the amended bill 


4 Huſt be anſwered all together, ſo the priority ſeems in ſuch 


baſe to be loſt as to the whole. 2 JYims. 435. Steward 
Roe. Vid. etiam 2 Ath. 218. Long v. Burton, 
Fi brings his bill againſt B. and C. who put in inſufficient 


E 
J In{wers, and prefer their croſs bill againſt 4., B. be- 
© pomes bankrupt, his aſſignees bring their bill in nature 


pf a bill of revivor againſt A. they ſhall not go on till C. 
las anſwered A.'s bill. Child v. Frederick. 1 IV/ms. 266. 
If there be a bill exhibited in one court of equity, there 


may be a croſs bill in another, as if the mortgagor exhi- 


- I its a bill to redeem in the Exchequer, the defendant may 


8 Pring a bill in Chancery to forecloſe, 1 Vern. 221. 
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then in the knowledge of the complainant, an application 
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Ok Bills of. Review to examine and reverle 
£Occrees ſi gned and inrolled. | 


HE object of a bill of review is the examination and _ 
reverſal of a decree made upon a former bill ſigned 


and inrolled. No decree ſhall be reverſed, altered, or ex- 7 nh 


plained, being once under the Great Seal, but upon bil 
of review; and no bill of review ſhall be admitted ex- 
cept it contain either error in law appearing in the body 
of the decree, without further examination of matters 
in fact, or ſome new matter which hath ariſen in time 3 
after the decree, and not any new proof which might have 3 i 
vows uſcd when the decree was made : rern upon , 

ww proof that is come to light after the decree 4 = 
= could not pollibly have been uſed at the time when 
the decree paſled, a bill of review may be grounded by 
the ſpecial licenſe of the court, and, not otherwiſe. Lord wt 
Bacon, Ord. 1. | - = 

In caſe of miſrating (being a matter demonſtrative) | 
decree may be explained and reconciled by an order with- 
out a bill of review, not underſtanding by miſrating any * 
pretended miſrating or miſvaluing, but only error in te 
auditing and numbering. Lord Bacon, Ord. 2. = 

If the bill be founded upon error of law, apparent upon 3 * 
the record, it may be brought ꝛbithout the leave of the 
court; as where an abſolute decree is made againſt a per- | 
ſon wno upon the face of the decree appears to be an in- 
fant; in ſuch caſe the decree can be reverſed upon the i 
ground of apparent error only. When the bill ſeeks the 
reverſal. of a decree enrolled upon diſcovery of new matter 3 | 
exiſting at the time of pronouncing the decree, but not 


muſt be made to the court, ſupported by an affidavit, ſtat- 
ing that the nev matter diſcovered could not be then had or 
uſed, and that the party or his agents were not appriz- 
ed thereof at the time when the decree was made; pruy- 
ing leude 40 exnibii this bill: if it ſufficiently 3 to 

8 the 
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court that new matter upon which ſuch bill is brought 

come materially and ſubſtantially to the knowledge of 
party or his agents, ſince the time of the decree in 
former cauſe. 2 A. 178. 2 Veſ. 576. and that the 
matter is relevant and material, and ſuch as probably 
cht have occaſioned a different determination, the com- 


. 


on bil ant will be permitted by the court to review the de- 
d ex- > ſigned and inrolled by bill exhibited for that purpoſe. 
body þ d in this latter caſe no bill of review can be exhibited 


latte; evicwa decree ſigned and inrolled without leave of the 

time Miri previouſy obtained. 

t have here parties apply for leave to bring a new bill upon 

upon, matter diſcovered after a decree, they muſt ſhew that 

nade, relevant; for the court will not, merely becauſe it is 
matter, direct a new bill to be brought where it is 


when 

d by 1 Wrely vain and fruitleſs, 2 Att. 5 30. 

Leni 9 bill of this nature ſhould ſtate the former bill and 
Wcecdings thereon, the decree and gravamen of which 

RY 2 5 | ny exhibiting the bill complains, the ground of law 

vith. ee matter diſcovered upon which he ſeeks to impeach 


- any decrec; praying that the decree may be reviewed and 
| the erſed in the point complained of, if it it has not been 
ricd into execution. If it has been carried into exe- 


upon 3 ion, the bill may pray the decree of the court to put 


the party complaining of the former decree into the ſitu- 
nr on in which he would have been if that decree had not 
in. = carried into execution, and a writ of ſubpana to ap- 
h ar and anſwer. 
” When a bill of review is ad upon diſcovery of 
ny matter, an affidavit muſt be made by the complainant, 
_ ting that ſuch new matter was ſubſiſting at the time of 
”_ : "MWonouncing the decree, and that it came within his know- 
yon 2c ſince the hearing, and of which he or his agents were 
_— Wt at that time apprized, and which could not be had 
155 Muſed at that time, Fifty pounds muſt be alſo depoſited 
ch the regiſter, and a certificate thereof obtained. And 
ba application by motion, and upon hearing the affidavit 
= ad and producing the certificate, the court will exerciſe 


its 


* 2 
1 5 * 2 1 
= war I 
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its diſcretion whether to permit ſuch þill to be filed 1 is 
not : if the application be made by petition, the affdu 
muſt be annexed to the petition, and a certificate from j 0 
xegiſter of the depoſit as above. 9 

A bill of review upon an error in law apparent ape ha 
the face of the record may be filed without leave of 6 
court, making a depolit of 50 J. and no athdavit | 4 ; 
required, | 2 

Upon every bill of review to 3 a decree, the 1 Cr . 
tiff muſt depoſit 50 J. in order to anſwer the coſts of fu} ur 
to the defendant, otherwiſe if the bill of review be broug 
to reverſe a decree upon new matter, as upon a dec =" 
diſcovered by the plaintiff ſince the former decree, in ſud 
caſe the plaintiff in the bill of review muſt have the lea 
ot the court for filing ſuch bill, though there is no need 1 
leave if the bill of review be brought to reverſe a decre 
upon error appearing on the face thereof; but in the prin 
cipal caſe the plaintiff having depoſited 50 J. and annex 
an affidavit to the bill that the deed on which the bill « 
review was founded did firſt come to the plaintiff 's know "ol 
kdge, after the pronouncing the decree, the court allow! 
the bill of review, upon the plaintiff 's paying the coſts of th 3 4 
defendant's motion, which was to diſmiſs the bill, for tha. 
it was filed without the leave of the court. 2 Vins 283 Wu 
Anan. | Þ 

Obedience ſhould be paid to the ſentence as far as it ca 
be paid without prejudice to the right of the party in th: 
cauſe fo to be reviewed; for if obedience be not paid t) 
the ſentence, it is preſumed that ſuch bill of review ii 
anly brought for delay, and not upon any real grievance tl 
the party,; but where the ſentence is performed in manne! 
aforeſaid, there it is plain it is for the ſake of right, and ® 
not for delay. = 

No bill of review ſhall be admitted, or any other new bill 
to change matter decreed, except the decree be firſt obeye! 
and performed: as if it be for land, that the poſſeſſion b“ 
yielded; if it be for money, that the money be paid; A 4 


* 
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be for evidences, that the evidences be brought in: 


_ 
fed 
e 5 
» 


ade : * Eo in other caſes which ſtand upon the ſtrength of the 
from i Mee alone. Lord Bacon, Ord. 3. 


1 7 laintiff muſt perform the decree in all caſes wherein 
nt up 2 court can ſet him in as good a ſtate again as he was, 
e of th ie the former decree happen to be reverſed. Toth. 42. 
davit i . Reg. 52. 

3 YN ut if any act be decrecd to be done which extinguiſh- 
1e plain b the parties right at the common law, as making of al-- 
; of ſu ce or releaſe, acknowledging ſatisfaction, cancelling 
brougt as or evidences, and the like; thoſe parts of the decree 

a dee aro to be ſpared until the bill of review be determined; 
in ſud? E ſuch ſparing is to be warranted by public order made 
1e lean; ws purt. Lord Bacon, Ord. 4. 


| = 
need e caſe money be decreed, the court may diſpenſe with 


deen L. ment of it upon giving good ſecurity. 1 Chan. Ca. 


je prin Prac. Reg. 52. 

LNNEXE: ® er Cur. In a bill of review all things are to be per- 
bills as led according to the former decree that do not ex- 
know. Muiſh the right, otherwiſe the non-performance is a 


allowe 6 d plea in bar, as if writings are to be brought into 
s of the co 1 t, or coſts paid, but not to releaſe the right, or make 
or tha, b dnveyance, becauſe that would deſtroy the right. 2 Freem. 
Ns _ | 9 Ulitton v. Lord Maxefield. 

I the bill be brought to review the reverſal of a former 
ee, it may pray that the original decree may ſtand. 
Hane. Prac, 634. The bill may alſo, if the original 
aid ti 4 & hath become abated, be at the ſame time a bill of re- 
IeW i. * 2 Pr. Al. Cur, Canc. 522. A ſupplemental bill 
NCe „ a be added to a bill of review, if any error has happen- 
2Aanne! . which requires it. 1 Vern. 135. 

t, an! No witneſſes which were or might have been examined 

ny thing in iſſue in the original cauſe ſhall be examined 
Vany matter on the bill of review, unleſs it be to any 
Itter happening ſubſequent which was not before in iſſue, 
e matter of record or writing not known before. 
paid; Mc. Reg. 52. Gill. Chanc. 186. Totb. 173. 
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Where a matter in fact was particularly in iſſue 0 | 
the former hearing, though you have new proof of tl 
matter, upon that you ſhall never have a bill of revieuſ 
but where a new fact is alledged that was not at the for 
hearing, there it may be a treu K for a bill of revie L Ty 
2 Freem. 31. Anon. | | 3 

None but parties and privies, as heirs, executors © 
adminiſtrators, can have this bill of review, ſince no vl ig ing aro 
elſe can be aggrieved by ſuch decree. Prac. Reg. 1 oo 
Gilb. Chanc. 186. ] Ei: 

A deviſce is not intitled to a bill of review deln 19 = 
in privity to the teſtator againſt whom the decree wa 
made. Slingſby v. Hale. 1 Chan. Ca. 123. f F 

Aſſignee cannot in any caſe have a bill of reviei 1 
Arg. 1 Vern. 417. Barbonne v. Searle. | 

When a decree is neither ſigned nor inrolled a bill 
review cannot be brought, but a ſupplemental bill in 1 

nature of a bill of review, if any new matter be diſcoven 4 { 
unce the decree. 2 Ath. 40. 1 

The party generally puts in the uſual demurrer that the! 
is no error in the decree, he rarely or ever anſwers ut; 2 E 
lefs ordered thereto by the court, and the demurrer bein 
ſet down to be argued, the court proceeds to affirm or i: 
verſe the decree, and the prevailing party takes the depoſit} 
Gilb. Chan. 187. 4 

When a biÞ of review is brought for error apparent, 6 4 
conſtant method is for the defendant to put in a pee | 
and demurrer, a plea of the decree and a demurrer again 
opening the inrolment, fo that in effect a bill of revi 
cannot be brought without having the leave of the cou 
in ſome ſhape ; for-if it be for matter apparent in the bo 
of the decree, then, upon the plea and demurrer of the dt. 1 
fendant to the bill, the court judges whether there are a 
grounds for opening the inrolment; if it be ſor matt 1 
come to the plaintiff's knowledge after the pronouncin. i 
the decree, then, upon a petition for leave to bring a bill | 
review, the court will judge if there be any foundation a 
ſuch leave. 2 ti. 534. Gould v. Taucred. ; 
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e court would * grant a bill of review after an ac- 
t had been directed and taken on a forecloſure bill, and 
e port confirmed ſome years before, and it appearing 
dant's agent and attorney and ſolicitor attended the 
ter for him. bid. ut ſupra.” 
Then twenty years have elapſed from the time of pro- 
cing a decree, and the decree has been ſigned and 
lcd, a bill of review cannot be brought. 1 Brown's 
. 95. 1 Vern. 287. 3 Ath. 38. N 
h arguing a demurrer to a bill of review nothing can 
ead but what appears on the face of the decree ; but 
the demurrer is over-ruled the plaintiffs are at liberty 
3 5 ead bill and anſwer, or any other evidence as at a re- 
9 leq ing, the cauſe being equally open. 1 Atk. 290. Cat- 
= 7 Iv. Purchaſe. 
8 bil.“ '# pers in the hands of a party to a former cauſe after 
in: cation had paſſed, though not produced then, may be 
ſcover upon a bill of review; for not being diſcovered till 
publication in the cauſe, they could not poſſibly be made 
nat ther = f then. 2 Ath. 179. Stand v. Radley. 3 Ath. 35. 
a decrce be obtained and inrolled, ſo that that cauſe 
1 9 hot be rcheard upon petition, there is no remedy but 
1 00 i dill of review, which muft be on error appearing on the 
_ 1 + > of the decree, or on matters ſubſequent thereto, as a 
Wy 1 ate or receipt diſcovered ſince. 3 Wms. 371. Taylir 
m_ %. 
38 50 i o new bill after a bill of review. 2 An. Ca. 133. 
fy bin having been taken pro confeſſo, a bill of review was 


azain. i 
aht, and a demurrer having been put in to it was 


revier © 


' revics __ 
3 ee; and now a new bill of review being brought, 
ge bol ndant demurred, and for cauſe ſhewed that a bill of re- 
the h lies not after a bill of review; and the demurrer was 
arc a) wed. 1/277. 135. Dunny v. Filmore. 

matt; man cannot bring a bill of review after a demurrer 
uncin oed to a former bill of review. 1 Fern. 441. Pit 
1 bill. Argloſſe. | | 


ion 1: Plaintiff not allowed to bring a bill of review unleſs he 
- tormed the decree, or would ſwear he was unable to do 
5 | it, 


8 
22 
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it, and wauld ſurrender himſelf to the Fleet, to lie theres 6 
the matter on the bill of review was determined. 1 2 bs | 
117. Williams v. Mellifh. = 

Upon a bill of review the party cannot aſſign for em = 
that any of the matters decreed are contrary to the proof 
in the cauſe, but muſt ſhew ſome error appearing in 1 
body of the decree, or new matter diſcovered ſince the «1 
cree made. id. a 

Plaintiff allowed to bring a bill of review without * 15 
ing the coſts decreed in the original cauſe, upon makin 
oath he was not worth 40 J. beſides the matter in queſtia ay t 
1 Vern. 262. Fitton v. Com. Macclesfield. 7 
But this order for diſpenſing with the coſts upon bring "I 
ing a bill of review ought to be ſet forth in the bill (8 
review. Arg. 1 Vern. 292. S. C. = 

Where a demurrer to a bill of review is allowed, it ma 
be inrolled; but if over-ruled, that cannot be inrolled fo » 
to prevent the demurrer's being re-argued. 2 Vern. 121 
WWoos v. Tucker. | 

A fine and non-claim a good bar to a bill of review . 
if the party be not in priſon, &c. Arg. 2 Vern. 190. Lin 105 
guard v. Griffin. 

When a decree comes to be reverſed on a bill of . 
view, it ought to be either becauſe it was unjuſt in nam 
of law, ariſing within the body of the decree, or for that the 
court wanted or excceded its juriſdiction. Per North J. 
1 Vern. 292. 

' Upon a bill of review no proofs are to be admitted but 
ſuch as were in the original cauſe, * Ch. Rep. 19 
Taylor v. Mood. 

It was objected againſt the bill of review, that they hal it 
aſſigned errors collected from the proofs in the cauſe that did ni | 
appear in the body of the decree. But the Lord Keeper ob- 
ſerved, that was occaſioned by the ill way they had got f 
late in drawing up decrees in general, without particularly * 
ſtating the matters of fact; and ſaid the plaintiff in a bil 
of review ſhould not be concluded by it, unleſs the matter 
| of 3 9 


1 
2 8 


| there th , a 
I N * 


—_ 
4 4 


Pk Bills of Review. - 


were particularly ited in the decree. Vern. 215, 


km v. Newcomb. 
Lcbate aroſe touching the ſtating of the matters of 


6y 


for en n decree, and it was complained that the regiſters 
he prof ren, up decrees in ſuch a manner as that no bill of 
g in 0 could be brought; for they only recite the bill and 


- the G 1 ang! k 


queſtion i 


, it my ll 
led low 7 


ru. 120, 8 


reviey, 


O. Lin. 5 3 „ * 


.- 

12 3: 
1 1 
ray e 5 y 
1 £ 7 


Out pay 10 5 4 


= and then add, that upon the reading the proofs, 
Wearing what was alledged on either ſide, it was decreed 
ſo; and never mention what particular facts were 
2d by the court to be ſufficiently proved, and what 
that ſo upon a bill of review it might appear to the 
„what facts the decree was grounded on. The Lord 


mr 
. * 
He 


5 bra er declared he would not allow of that way of drawing 


e bill 


>crees in general; but that the facts that were proved 
Wd bc particularly ſo mentioned in the decree, otherwiſe, 
u of review was brought, thoſe facts ſhould be taken as 
ved, for elſe a decree could never be reverſed by a 
df review, but all erroneous decrees muſt be reverſcd 
, 8 appeals. 1 Vern. 214. Brend v. Brend. 

ere can be no bill of review for any matter which might 
**. made uſe of in the firſt cauſe, or for any matter ſubſe= 
to the decree, as the plaintiffs confeſſion, 2 Free. 
Curtis v. Smallbridge. 


| of re. "x . fendant anſwered bill of review, but ſo as that ſome 

n matt (... „ . EE) inati 

pgs y er in his anſwer would bring into examination ſome 
at ti; 


Vorth J. 


ted = 


p. 196.7 


ey had eo 
did ni i 
Der ob- 1 4 

got of iſ 


cularly 


na bill- 
matter _ 
> 


"a of the decree as it was Goel and inrolled ; on which 
er as to that part Serjeant Fountaine drew a demurrer, 
uſe this would tend to perjury and infiniteneſs to re- 
pine things examined and decreed; of which opinion 
Neourt was; but as well the dchmlant- s council as the 
Ft ſaid, ere could be no demurrer upon an anſwer 
uity. Serjeant Glyn for the plaintiff ſaid he had known 
e court made an order that there ſhould be no examina- 
of that which had been examined. 2 Freem. 181. 
Maus v. Owen. 

bill of review will not lie but againſt thoſe who were 
os to the original bill; as where J. S. mortgaged lands 
| to 
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to A. in he for 10007. and covenanted atd gave bond 
pay the money forfeited, A. died leaving G.'s wife | 
heir at law. G. and his wife brought a bill againſt J. §. 
payment of the money, or elſe J. S. to be forecloſed, x 
it was decreed accordingly ; but F. S. did not pay 
money according to the decree : but upon diſcover 
that A. had made a will and had given this money to- 
executors, J. S. brought a bill, deſiring that he might. 
admitted to pay the money to the executor, he having 4s 
right, and no party to the former decree : this was by « 
ginal bill, and not by bill of review: and in this caſe al 2 
of review would not lie, becauſe the executor was no par 
to the former decree. Earl of Carlifle and others v. Gal 
aud others, 2 Freem. 148, 9 
Bill of review; demurrer generally that the deci: 
contained no error in law, and that the matters alley 
ed for error were but miſ-judgments ; and on debate 2 
was declared, that on a bill of review the cauſe of revit 
muſt ariſe and appear upon the caſe as ſtated in the deen 
and that the fact muſt be admitted as there ſtated ; and th 
though the fact whereon the court gave judgment was mil by 
taken, yet there is no ground for a bill of review after 
decree inrolled, but the fact in this caſe muſt be admin 
true and the decree inrolled i is matter of record, and c 1 
be tried only by the record; but in miſtaking the fact t 
proper courſe had been to have gotten the cauſe rehen K 
before the decree had been figned and inrolled. And tt: 
reaſon in this caſe why the review did not lie was, becaut 2 
as the decree was drawn up, there was no error appear 5 
in it. Cambes v. Proud, 2 Freem. 182. 1 Chan, Ca. 5 
8. C. 1 
If a man hath leſs decreed for him than he would ha þ 
he ſhall not bring a bill of review. A bill of revi 
lies only for him againſt whom the decree or diſmiſſi« 
is; ruled on demurrer. Glover v. Perlington, 2 Freem. 18 


Chan. Ca. 51. 


5.50 >. Rp 
Defenduw'® 
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efendant had a decree for money, plaintiff by bill of 
-w reverſed this decree and the money decreed to the 
ntiff. Cur. On ſearch of precedents the defendant ſhall 
pay damage for this money. 2 Freem. 181. Fackſon 
Eyre, Nelf. Ch. Rep, 8 3. Jachſon v. Digry. 

ill to eſtabliſh right ot common, and to ſet aſide ſeveral 
or per decrees : demurrer to the whole bill; for if there 
; : any error in the former decrees, they ought to have 
I ; ghr bill of review: demurrer allowed. Laiy Granvill 
lers, commoners of Effom, v. Remeden and others. Bunb. 


N the decree has not been ſigned and inrolled, a decree 
be examined and reverſed upon a ſpecies of ſupplemental 
= Win che nature of a bill of review, where any new mat- 
ze deen bas bcen diſcovered fince the decree. 2 Al. 40. 3 
s alled! e. | 
debate aeecree not ſigned and inrolled being liable to be altered 
of revir: ua a re-hearing, and not requiring a bill of review if 
ie dec there is ſuſicient matter to reverſe it appearing upon the 
and th fa er proceedings, the inveſtigation of the decree muſt 
was ni 0 ſrought on by petition of rehearing. 2 Veſ. 598. And 


w after Wofice of the ſupplemental bill in nature of a bill of 


admit: cw is to ſupply the deſect which occaſioned the decrce 
and ci Eo the former bill; and it is a very fruitleſs thing to put 
fact tf an to ſign and inrol a decree which is made againſt 
rehen Mer, in order .to intitle him to bring a bill of review, 
And i! Ws the great expence which attends it. 2 Ait. 178. 
 becau þ neceiſary to obtain leave of the court to bring a ſup- 
appeal Þ 0 ental bill of this nature, for by an order made 17th 
. Ca. 5; of 07. 1741, by Lord Hardtolcde, reciting, that no 

of review, grounded upon new matter diſcovered ſince 
uld ha decree complained of, oughit to be exhibited without 
tf revie E Fial leave, and a depoſit of 507. as a pledge to anſwer 


4.3; 
We. 
Me 


E 


54 
# 7 
> £28 
- <> 
5 


. 


{milo s and damages — That in certain caſes, where the for- 
},. n 2 1 1 . „ 
en. 1. oe decree had not been ſigned and inrolled, a petition 


1 
795 8 
. 


been preferred to rchear the original cauſe, and a ſup- 
8 7 9 


# 
1 


efendu aental or ne bill, in nature of a bill of review, ground - 


I ed 


Of Bills in the Nature of Bills of Revicu, | 


view. Thus if a decree be made againſt a tenant for lit 
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ed upon new matter, had been brought to reverſe or van 
ſuch former decree without leave or depoſit, It was orden 
that no ſupplemental or new bill, in nature of a bill of re. 
view, grounded upon any new matter diſcovered or pr. 
tended to be diſcovered ſince the decree to reverſe or van 2 
ſuch decree, ſhall be exhibited without ſpecial leave, 9 
unless a depoſit be made of fo much money as togethe 1 Y 
with the depoſit by the rules of the court to be made or 9 1 
rchearing will make up 50 7. 


to eramine and reverſe Decrees either ſign? 
ed and inrolled oz not, brought by Verto 
not bound by the Decree. | 


F a decree be made againſt a perſon who had no interel 
at all in the matter in diſpute, or had not ſuch an inter! 
asis ſufficient to render the decree againſt him binding upo 
ſome perſon claiming after him, relief may be obtained again 
error in the decree by a bill in the nature of a bill of re 


only; a remainder-man in tail or in fee cannot defeat th: 
proceedings againſt the tenant for life but by a bill ſhewin; cr 
the error in the decree, the incompetency in the tenant fv # 
lite to ſuſtain the ſuit and the accruer of his own intereſt; 
and thereupon praying that the proceedings in the origin! 
cauſe may be reviewed, and for that purpoſe that the oth? * 
party may appear to and anſwer the new bill, and that the 7 
rights of the parties may be properly aſcertained. A bil 1 
of this nature, as it does not ſeek to alter a decree mad 
avainſt the plaintiff himſelf, or againſt any perſon unde“ 
whom he claims, may be filed without the leave of t 3 
court. = 


— 
67 
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FF a decree has been obtained by fraud; it may be im- 


Or van, 3 : ; 

e. a peached by original bill without leave of the court; 

bh th nere do not appear in the books many inſtances of ſuch 
eth“ | 


Ils in cafes of direct fraud in obtaining a decree : but it 
ms to have been conſidered, that where a decree has been 


ade againſt a truſtee, the cui que truſt not being before 


3 = ke court and the truſt not diſcovered; or againſt a perſon 
viel, 9 o has made ſome conveyance, or incumbrance not diſ- 
ſign vered; or where a decree has been made in favour of, or 
rſons Wainſt an heir, when the anceſtor has in fact diſpoſed by 
ll of the ſubject matter of the ſuit ; the concealment of 
5 truſt, or ſubſequent conveyance, or incumbrance, or 
Ill, in theſe ſeveral caſes ought to be treated as a fraud. 

interet 2 Y Bill to redeem, ſtating that plaintiff's late father mort- 
g upoꝛ 1 Nees lands to F. $. and that defendant prevailed with 
again 1 8 intiff 's father to conſent to an aſſignment of the mort- 
| of re- = ge to defendant under a pretence of helping him to a 
for lit ce, that the mortgage was aſſigned to defendant ac- 


interel 


eat th: ll Þrdingly, and that defendant never helped him to any place, 
hewin; "pt the next term after the mortgage was forfeited, defend- 
1ant fo. bt brought ejectment and turned plaintiff's father out of 
tereſt; 1 and filed his bill to forecloſe againſt plaintiff's fa- 


origin her, who put in an anſwer, and then defendant procured 
e ot "ig man to make an affidavit that plaintiff's father had left 
hat th Ws habitation and was gone beyond ſea, and got an order 

| bat ſervice on defendant's clerk in court might be good 
Wrvice; whereas plaintiff's father appeared publickly, and 
ad not left his place of reſidence ; that upon this falſe 
Adavit and order made cherewpon. the cauſe was heard 
parte, a report made ex parte and confirmed abſolutely, 
9 d plaintiff's father was abſolutely forecloſed. —Defendant 
= eaded this decree ſigned and inrolled. Per cur. All the 
ccumſtances of fraud ought to be anſwered—the decree 
ping ſigned and inrolled plaintiff has no other remedy. 
F 2 _ . Fin 


1 unde 


of tu 
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Plea over-ruled, An objection without effe& was made 
that by this rule a decree might be ſet aſide by an original 
bill. 2 us. 73. Llyd v. Manſel. 3 Wins. 111. 18 
Brown Parl. Caf. 414. 3 Att. 811. Rep. temp. Talbot 201. 8 
1 Gan. Caf. 151. 2 


Lills to carry © Decrees into Executton. 


ROM the neglect of parties or ſome other cauſe it 
may become impoſſible to carry a decree into exccu- nl 
tion without the further decree of the court. This hap- 8 

pens generally in caſes where the parties having neglected 
to proceed upon the decree, their rights become ſo em- 
baraſſed by a variety of ſubſequent events, that it is necefſary 
to have the decree of the court to ſettle and aſcertain them. Ol 
Sometimes ſuch a bill is exhibited by a perſon who was 1 | 
not a party, nor claims under any party to the original 8 | 
decree ; but claims in a ſimilar intereſt, or is unable to 
obtain the determination of his own rights till the decree is 
carried into execution. Or it may be brought by or azainit "x 5 
a perſon claiming as aſſignee of a party to the decree. | FE . 
A bill for this purpoſe is partly an original bill, and Y [5 
partly a bill in the nature of an original bill, though not = 
itrictly original. Sometimes it is like wiſe a bill of revivor, =, 
or a ſupplemental bill, or both. | 
A feme covert, after ſeparation from her huſband, had a * 
decree for alimony, which was confirmed on a bill of re- MM 
view ; but the huibane, being willing to be reconciled to ov 
his wife, and to cohabit with her, exhibited an original 
bill to ſet aſide the decree, and it was held per Finch Ld. 7 FF 
Keeper, aſſiſted by C. J. Neth to be a proper bill.“ 4 
IFiorewsod v. TVicrewood 1 Chan. Ca. 250. where it ſaid 
to have been rcfolved, that where a decree is temporary, U 
or for ſpecial ends, an original bill lies to ſhev that the 3 
purpoſes of the decree are ſatisſied, and to put a period to 1 
it. Vid. etium Lawrence v. Burney. 2 Chan. Rep. 128. Rt 
An arivinal bill to execute a decree ot lands againſt a 1 
purchaſer, who claimed under parties bound by that de— 7 5 
2 cree, 8 
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e, was allowed good on demurrer thereto by the Lord 
deptr. Organ v. Gardiner. 1 Chan. Ca. 231. | 

If a bill be brought to have the benefit of a former de- 
be, the plaintiff cannot examine witneſſes, much leſs 
& ſme witneſſes, to the matters in iſſue in the former 
J ſe: on ſuch a bill the court may examine the juſtice 
the former dccree, but then it muit be by proofs taken 
the cauſe wherein that decree was made. 2 Fern. 409, 


6. 1 Chan. Ca. 45, No original bill ought to be 


14p- 

ng ght to explaiu a decree on any matter preecdent to 
em. decrec. Dic. 

Tary 

em, t Oziginal Bills in the Nature of Bil.s of 
was 1evivor. 

ina! 

Son 1 F the death of a party whoſe intereſt is not determined 
» i« by his death, is attended with ſuch a tranſmiſſion of 
int X intereſt that the title as well as the perſon intitled may 


be litigated in this court, as in the cafe of a deviſe of areal 
Wie, the ſuit is not permitted to be continued by a bill 
& revivor. An original bill muſt be filed, upon which the 
le may be litigated in this court, as in the caſe of a de- 
: » Ie, the ſuit cannot be continued by or againſt the perſon to 
hom the intereſt is ſo tranſmitted by bill of revivor. 3 Ch. 
& ep. 39. 1 Chan, Cu. 123. The perſon intitled to the be- 
lit of the former proceedings muſt exhibit an original bill 
i the nature of a bill of revivor. On this bill tne benefit of 
8 e tormer proceedings is abſolutely obtained, ſo that the 
4 Weadings in the ſuit, and the depoſitions of witnefles, if 
Wy bave been taken, may be uſed as if taken or filed 
7 Y de ſecond ſuit : and if any decree has been made in the 
4t cauſe, the ſame decree ſhall be made in the ſecond. 
A bill for this purpoſe muſt ſtate the original bill, the 
- | oceedings upon it, the abatement, and the manner in 
C a 1 which the intereſt of the party deceaſed has been tranſ- 
8 hitted, and it muſt char ge the validity of the tranſmiſſfton 
Wd ſtate the rights which have accrued by it. A bul of 
N this 
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this nature is ſaid to be original merely for want of that 
privity of title between the party to the former and the 
party to the latter bill, though claiming the ſame intereſt, 
as would have permitted the continuance of the ſuit by bill 
of revivor. For this bill, in itſelf original, has ſo far the 
effect of a bill of reviyor, that if the title of the repreſentative 
ſubſtituted by the act of the dead party be proved, or ad- 
mitted by the perſons having right to conteſt it, the ſame 
benefit may be had of the proceedings as if the ſuit had 
been continued by bill of revivor : therefore the party to 
the new bill ſhall be equally bound by or have advantage 
of the proceedings on the original bill, as if there had 
been ſuch privity between him and the party to the original 
bill claiming the fame intereit. 

A deviſce brings an original bill in the nature of a bill 
of revivor. The queſtion was, whether the defendant 
{hall be at liberty to make a new defence, Lord Keeper. 
Where the bill, although original, is only to ſupply the 
Want of privity, and in all other manner but as a bill of 
revivor, I think the decree ought to be carried on in the 
ſame manner as it would have been upon a bill of revivor, 
if the plaintiff had claimed in privity, There is no reaſon 
why the deviſee ſhould not have the ſame advantage of the 
Jecree as an heir or executor, without entring again into 
the merits of the cauſc; and the decree ought to be neither 
longer or ſhorter than the firſt decree, 2 Yern. 548. | 
Clare ve Nordlell. 1 Lg. Ca. Ar. 8 3 

Defendant, as deviſee againſt whom a decree had been 
made, exhibited an original bill in the nature of a bill af 
revivor. Per Cur, Defendant is not at liberty to enter 
into the merits of the cauſe, and queſtion the juſtice of the 
decree ; for had it been a biil of revivor by the heir, he 
C9114 not nave been heard; and a deviſee ſhall not be in 
a better condition than an heir. Haæres natus is rather to 
be favoured than heres factus, 2 Vern. 672. Minſhull 
v. Lord Mah un. 


Bill 


of Bills of Revivor. "a 


Bill of partition brought by ſeveral perſons : one dies 
who deviſes his part to co-plaintiff and makes him exe- 
cutor ; he brings a bill of revivor, to which it was de- 
murred : ſaid that bills of revivor and bills in nature of 
revivor are very different : a bill of revivor can only be 
by the heir as to the realty, and by an executor or admi- 
niſtrator as to the perſonalty; on bill of revivor the eſtate 


continues the ſame as before abatement, but here, in caſe | 


of a deviſee who is a purchaſer, the eſtate 1s altered, and 
a purchaſer can never revive: demurrer allowed, but leave 
given to amend the bill and revive as executor : and an 
original bill in nature of a bill of revivor as deviſee was 
thought the moſt proper method. Hurt v. Lord Say & 
Seal. Sel. Caſ. in Ch. 53. 


Df Daigina! Bills in the Nature of Supple: 
mental Bills. 


F the intereſt of a plaintiff or defendant ſuing or de- 

fending in his own right, wholly determines, and the 
fame property becomes veſted in another perſon not claim- 
ing under him; as in the caſe of an eccleſiaſtical perſon 
ſucceeding to a benefice, or a remainder-man in a ſettle- 
ment becoming intitled upon the death of à prior tenant 
under the ſame fettlement : the ſuit cannot be continued 
by bill of revivor, or its defects ſupplied by a ſupplemental 
bill. For though the ſucceſſor in the firſt caſe and the 


remainder-man in the ſecond have the ſame property which 


the predeceflor or prior tenant enjoyed; yet they are not 
in many caſes bound by his acts, nor have they in ſome 
ſome caſes preciſely the ſame rights. But in general, by 
an original bill in the nature of a ſupplemental bill, the 
benefit of the former proceedings may be obtained, 

If the party whoſe intereſt is thus determined was not the 
ſole plaintiff or defendant, or if the property which oc- 
caſions a bill of this nature affects only a part of the ſuit, 
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the bill as to the other parties and the reſt of the ſuit 1s 
ſupplemental merely, 

To this bill a, new deience may be made; the former 
pleadings and depoſitions cannot be uſed as if filed or 
taken in the fame cauſe : and the decree, if any has been 
made, is no otherwiſe of advantage than as it may be an 
inducement to the court to make a ſimilar decree, 

A bill for this purpoſe mult ſtate the original bill, the 
proceedings upon it, the event which has determined the 
intereſt of the party by or againſt whom the former bill 
was exhibited, and the manner in which the property has 
veſted in the perſon become intitled. It muſt then ſhew 
the ground upon which tae court ought to grant the be- 
nefit of the former ſuit to or againſt the perſon ſo become 
intitled, and pray the decree of the court adapted to the 
\ Caſe of the plaintiff in the new hill. 

This bill, though partaking of the nature of a ſupple- 
mental bill, is not an addition to the original bill, but 
another original bill, which in its conſequences may draw 
to itſelf the advantage of the proceedings on the former 
bill. 


Ok Bills filed by the particular Olredtion of 
the Court. 


PON hearing a cauſe it ſometimes appears, that the 

ſult already inſtituted is infufficicnt to bring beſore 

the court all matters neceilary to enable it iully to decide 
upon the rights of all the parties, This frequently happens 
where perſons in oppolite interefts are co-defendants, ſo 
that the court cannot determine their oppoſite intereſts upon 
the bill already filed, and the determination of their intereſts 
is yet neceliary to a complete decree upon the ſubject matter 
of the ſuit. In ſuch a caſe, if upon hearing the cauſe the 
diſiculty appears, and a crots bill has not been exhibited 
to remove 1 the court will direct a bill to be filed, 
in order to bring g all che richts of all the parties ſully, and 
properly 
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properly for it's deciſions; and will reſerve the directions 
or declarations, which it may be neceſſary to give, or make, 
touching the matter more fully in litigation by the former 
bill, until this new bill be brought to a hearing, 


Inkozmations. 


UI Ts inſtituted on behalf of the Crown, or of thoſe 

who partake of its prerogative, or for whom it is truſ- 

tee, are carried on by the King's Attorney or -oollicitor- 
general. 

As theſe officers of the Crown are ſuppoſed to act in 
this inſtance merely officially, the bill they exhibit is by 
way (not of complaint, but) of information to the court, 
of the rights which the Crown claims, on behalt of itfelf 
or others, and of the invaſion or detention of thoſe rights, 
for which the ſuit is inſtituted, 

If the ſuit do not zmmediately concern the rights of 
the Crown, its officers are not ſuppoſed to have any perſonal 
knowledge of the matter, but to depend on the relation of 
ſome perſon whoſe name is inſerted in the information, 
and who is termed the relater, It ſometimes happens that 
that perſon has an intereſt in the matter in diſpute, of 
the injury to which intereſt he has a right to complain, 
In this caſe his perſonal complaint being joined to and 
incorporated with the information given by the officer of 
the Crown, they form together az information and ill, and 
are ſo termed. 

But if the ſuit immediately concern the rights of the 
Crown, the information is generally exhibited without a 
relator, | | 

Where a relator in ſuch a caſe has been named, it 
has been done through the tenderneſs of the officers of 
the Crown towards the defendant, that the court might 
award coſts againſt the relator if the cauſe ſhould ſeem 
to be improperly inſtituted, or in any ſtage of it impro- 
perly conducted, Ihe propriety of naming a relator for 


this 
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this purpoſe, and the oppreſſion ariſing from a contrary 
practice, were particularly noticed by Mr. Baron Perrot 
in a cauſe in the Exchequer, Attorney-general v. Fox. 
In that cauſe no relator was named; and though the de- 
tendants finally prevailed, they were put to an expence al- 
molt equal to the value of the property in diſpute. 

Informations in every reſpect partake of the nature of 
bills, except in their ſtyle. And if there are ſeveral re- 
lators, the death of any of them while there ſurvives one 
will not affect the ſuit. But if all the relators die, or if 
there be but one, and that relator die, the court will not 
permit any further proceedings till an order has been ob- 
tained for liberty to inſert the name of a new relator, and 
ſuch name is inſerted accordingly. | 

Ihe proceedings upon an information can only abate by 
the death or determination of intereſt of the defendant, 

The information mult be drawn, or peruſed, and ſigned 
by council, and his Majeſty's Attorney or Solicitor General 
muſt allo ſign it, whole fee on this occaſion is according to 
th: length. The ſame method is to be obſerved in drawing 
and filing informations, as before laid down in reſpect to 
bills; for the complaint being offered to the court by way 
of information, either at the inftance of a party intereſted 
or otherwiſe, and being a proceeding ex cio, no leave is 
required as at law, 

An information concerning the 8 of the Queen, is 
exhibited in the name of her Attorney or Sollicitor General, 

In a ſuit on behalf of a charity for the arrears of a rent 
charge, it is not neceflary to make all the ter-tenants of 
the land out of which the rent iſſues parties. 1 Maus. 599, 
Attorney General v. Iybruch & al. 

On an information for a charity, though the title be 
miſtaken, if a right appears it muſt be eſtabliſhed. 2 f. 
426. 

In an information by the Attorney General for the re- 
gulation of a charity, it is the buſineſs of the court to give 
4 proper direction as to the charity, without any regard at 
al to tne prapriety or impropriety of the prayer of the 
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information; and this caſe herein differs from all others, 
wherein the decree muſt be founded on the prayer in the 
plaintiff's bill. 1 418.355. Attorney General v. Feanes. 

It is not abſolutely neceſſary that relators in an informa- 
tion for a charity ſhould be the perſons principally intereſted, 
for the court will take care at the hearing to decree in ſuch 
2 manner as will beſt anſwer the purpoſes of the charity ; 
and therefore any perſons, though the moſt remote in the 
contemplation of the charity, may be relators. 2 A. 328. 
Attorney General v. Buchnall. 


Subpoena. 


Subperna in Chancery is a mandatory writ or proceſs 
iſſuing under the great ſea], directed to a party ſum- 
moning him to appear under a penalty, generally ſab 
pœna centum librarum, to anſwer to ſuch things as are ob- 
jected againſt him; from which emphatical words it de- 


rives its name. 


The /ubpena was anciently and originally a proceſs in 
the courts of common law, in order to bring in a witneſs to 
atteſt the truth; and it is a ſummons to the party under a 
penalty to appear and give his teſtimony. This proceſs 
was therefore taken up by the High Court of Chancery, 
when a man was convened to anſwer upon oath, as to the 
truth of the plaintiff's allegations, becauſe it was the 
neareſt proceſs that was uſed in caſe of atteſtation by the 
common law. And this was formed after the manner of 
citations by the civil and canon law, in which it was neceſ- 
iary to inſert the names of the defendants, and alio of the 
plaintiffs at whoſe ſuit, and at what time and place they 
were to appear. 

josha Maltham, Biſhop of Saliſbury and Lord Keeper, in- 

'ented the writ of ſubpaena & certis de cauſis, in the reign 
of Richard II. 3 Selden. 1544. Some abuſes having been 
occaſioned by the imprudent iſſuing of it upon falſe and 
groundleſs allegations, and the court itſelf advancing by too 


haſty 
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haſty ſtrides to controul the common law; a ſtatute was 
enacted in the ſeventeenth of that King, enabling the 
Chancellor for the time being to award damages according 
to his diſcretion to perſons compelled to come before the 
King's council, or in the Chancery, by writs grounded 
upon untrue ſuggeſtions, after ſuch ſuggeſtions duly found 
and proved untrue. | 

The Stat. 15th Hen. 6. c. 4. in the preamble ſtates x 
For that divers perſons have been greatly vexed and grieved 
by writs of /ubpexna purchaſed for matters determinable by 
the common law of this land, to the great damage of per- 
ſons fo vexed, and in ſubverſion and impediment of the com- 
mon Jaw aforeſaid, enacts that the ſtatutes thereof made 
ſhall be duly obſerved. And that no writ of ſlana be 
granted from henceforth until ſurety be found to ſatisfy the 
party ſo grieved and vexed for his damages and expences, 
if ſo be that the matter cannot be made good Which is con- 
tained in the ſaid bill. 

The reſtriction as to giving ſecurity to ſatisfy damages 
and expences hath gradually worn away, and at length 
entirely vaniſhed, unleſs it be in the caſe of a complainant 
reſiding out of the juriſdiction of the court, and he may 
be compelled to give ſecurity in the ſum of 40 /. 

A ſubpana to appear and anſwer is the firſt and leading 
proceſs of this court in ſuits inſtituted on the equity ſides; 
it requires the party againſt whom the complaint is made 
to appear and anfwer at a certain time and place therein 
mentioned. By Stat. 3& 4 An. c. 16, No ſubpana or 
other proceſs for appearance ſhall iſſue till after the bill is 
filed with the proper officer, and a certificate thereof 
brought to the Subpena-offtice, except in caſes of bills for 
injunctions to ſtay waſte or ſtay ſuits at law commenced, 
And although ſolicitors, through ignorance or inattention, 
frequently ſue out and ſerve this writ before the bill be filed, 
taking care to file the bill on the return day; yet that 
practice is altogether irregular (except in caſes in the Stat. 
excepted) and the complainant does it at the ri: of coſts ; 
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to prevent which the Six-clerk will ſometimes antedate the 
pill: but by an order made by Lord Clarendon, © All bills are 
to be dated the ſame day they are brought into the Six- 
clerks office, and no Six-clerk to preſume to antedate any 
bill.” Ord. Canc. 93. And in this caſe if defendant be 
ſerved with this writ, and before the return he inſtructs a 
clerk in court to ſearch if any bill be filed, and it appears 


no bill is filed, he may prefer coits, unleſs it be an injunc- 


tion cauſe. 

A j/ubpena out of this court may be made returnable in 
the Mayor's court or in the Chancery in Ireland in certain 
caſes, but then no attachment ulues here for a contempt. 
1 /:rn. 406, 420. 

It was formerly the practice after filing the bill to procure 
a certificate thereof from the Six-clerk in the cauſe purſu- 
ant to the ftatute of Aun. which ran in the following form: 


Inter A. B. Quer. and C. D. et al. Defend. 


I do hereby certify that the bill in the ſaid cauſe is ſiled 
in my office. Dated this 20th day of Zune 1715. 


Zhomas Bridges, Clerk. 


For which certificate no fee was to be paid, and without 


a certificate a ſubpang could not iſſue. | 

The preſent practice hath rendered ſuch certificate un- 
neceliary. 

This writ hath two returns, the 9r4izary and extraordi— 
nary. 

The ordinary return is upon a general return day, or 
any day certain in term; for ordinarily no ſubpana is re- 
turnable in the vacation. To obtain this writ the Solicitor 
makes out a proecipe thus, 


yubpcena. John Doe zo appoar in Chancery returnable — 


at the fuit of Richard Roe, Gent. 


Dated 4th March, 1783. Hampden Solicitor, 


This he leaves at the Subpena-office with 5 s. if one 
or two defendants; but if there are three defendants, he 


pays 
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pays 6d. more for the additional label: after the ſubpama is 
ſealed, it is left at the Subpena office till the Solicitor calls 
for it. The Clerk in court, if he ſues out the ſubpart, 
uſually gives the above præcipe to the Bag-bearer of the 


office, and after it is ſealed he leaves it at the Clerk's ſeat 
in the Six-clerks office. 


The writ runs in this form— 


GEORGE the third, by the grace of GOD, of Great 
Britain, France, and Ireland, King, defender of the faith, 


Sc. to John Doe greeting: For certain cauſes offered before 


us in our Chancery we command and ſtrictly enjoin you, that 
laying all other matters aſide, and notwithſtanding any ex- 
cuſe, you perſonally be and appear before us in our ſaid 
Chancery (return-day or immediately after the receipt of this 
writ, if it be made returnable immediate) whereſoever it ſhall 
then be, to anſwer concerning thoſe things which ſhall be 


then and there objected to you, and to do further and re- 


ceive what our ſaid court ſhall have conſidered in this 
behalf; and this you may in no wife omit, under the 
penalty of one hundred pounds; and have there this writ, 
Witneſs Ourſelf at Meſiminſter, the tenth day of June, in 
the twenty-third year of our reign. | 

Courtenay v. Courtenay. 


Tndorſed, This writ is at the ſuit of John Long. 


Label. John Doe to appear in Chancery, returnable (the 
6th day of November next, or inſtant, as it may be) at the 


Courtenay V. Courtenay. 


The purport for which each ſubpena iſſues is expreſſed by 
indorſement on the writ itſelf, and alſo on the label, and 
muſt be in the præcipe when left. 

The extraordinary return of this writ is immediate, and 
in the time of vacation, and a /ubpana ſo returnable is never 
made out without an order for that purpoſe, which can be 
obtained only when the defendant reſides in London, or within 

2 | | ten 


Subpoena: "of 
ten miles thereof; an application muſt be made to the court 
by motion or petition, praying an order for a ſubpœna with 
ſuch return: for this purpoſe a proper affidavit muſt be 
made of defendant's reſidence (/ee tit. Afjidavit ) which is uſually 
{worn before the Maſter at the public office in Symonds- 
Inn, and having given inſtructions to council, with the 
affidavit to move for a ſubpæna returnable immediately after 
the motion 1s granted, the affidavit muſt be filed at the 
A thdavit-office, in Staples- Inn; and having got a certificate 
thereof, the council's brief and the certificate muſt be 
brought to the Regiſter-office and the order beſpoken, 
with which 45. 6d. is to be left; the next ſtep is to paſs 
the order at the ſame office, and a copy of it being made 
and carried with the order itfelf to one of the entring clerks 
in the ſame office, he will mark it entred, for which 15. 6d. 
is to be paid, and the order and præcipe being carried and 
left at the Subpena-office, the clerk will make out the writ. 

If the plaintiff proceeds by petition, as is moſt uſual, an 
affidavit muſt be made as before, and a petition engroſſed 
(ſee tit. Petition) on treble ſix- penny ſtampt paper with the- 


affidavit annexed, and left at the Secretary's lodge in the 


Rolls-Yard ; 55. 6d. is to be paid when it is taken away, 
the affidavit muſt be filed and the certificate thereof and 
petition annexed being left at the Regiſter-office, the order 
will be drawn up, which muſt be paſſed and entred as 
before, and left at the Sulpœna-ofſice together with a præcipe. 
A ſubpena to appear and anſwer, returnable immediate, is 
never made out in term time, becauſe it may be made re- 
turnable on any day certain in term ; the immediate return 
ſuppoſes an urgent neceſſity for an appearance, which cannot 
be in term time where the time of appearance is every day 
when there are many plaintiffs all of them need not be 
named, cither in the precipe or in the writ itſelf; but in 
ſuch caſe ſay, at the ſuit of the firſt plaintiff and others, 
ſince that is ſufficient notice to the defendant to appear; 
tor the appearance to one plaintiff will be appearance to 
the reſt; or if two plaintiffs ſay at the ſuit of the firſt 
| plaintiff 
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plaintiff and another; but all the defendants ought to be 
named; only three defendants can be put into one writ, 
(huſband and wife are reckoned but as one) except in ſub- 
parnas to teſtify, and any fault in the body or label (if ferved, 
or if the Jabel and body do not agree) vitiates the writ, and 
the defendants may refuſe to appear z or if profecuted for 
want of appearance, may refer the ſervice for irregularity, 
and obtain coſts, which the matter of the Subpera-ofhice is 
liable to pay. A ſubbona returnable immediate may be ſued 
out againſt an officer of the court without the uſual affi- 
davit, becauſe he is preſumed always to attend. Af. 4.2. 
A jubpcena may be made returnable and ſerved on the ſame. 
day it is ſealed. 

When the writ is ſealed at a general ſeal, the coſts of 
the writ are 5s. bur if it be at a private ſeal (which 
in caſes of great importance may be neceſlary) 21, 105. 64. 
is paid for opening the teal, excluſive of the ordinary fees 
of the writ; but no more than 3s. 6 4. extra is paid 
for ſealing any common writ when a private ſeal is ob- 
tained on any other occaſion as for ſealing a commiſſion 


| SD 
of bankruptcy, or the like. 


Letter Hiſuve. 
/ Þ HE writ of j{5p24ua 1s not iſſued in the firſt inſtance 


againſt peers of the realm, or bithops, or peereſſes of 
the realm: When a bill is filed againſt a peer or peereſs 
of the realm, or a biſhop, the firſt application is to the 
Lord Chancellor, Lord k.ceper, or Lords Commiſſioners 
for the cuſtody of the great ſea! by petition praying a 
letter miſſive, (ee tit. Petition) in which the defendant is 
requeited to order an appearance to be entered for him 
at a day therein mentioned, About the 16th of Elizabeth 
the practice was introduced of writing letters to the peers 
before the ſalpamda was iſſued, upon a preſumption that a 
peer would pay obedience to the mere letter of the 
Chancellor. Or elſe it was founded upon a reſpect which 


Was 
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was thought due to the peerage engaged in public af- 


fairs that they ſhould have notice before proceſs iſſued. 
Eſpecially becauſe, having a numerous attendance, it might 
be inconvenient that they ſhould incur a contempt from 
a proceſs ſerved in the common method by leaving it 
at their houſes with one of their ſervants. This original 
letter, with a copy of the petition as anſwered, and 
an office copy of the bill ſigned by the ſix Clerk or his 
deputy, muſt be ſerved upon the party perſonally, or by 
leaving them at his place of reſidence, But this letter 
miſſive * is only a compliment, it is not proceſs to found 
proceedings upon, and the peer may appear or not as he 
pleaſes ; if upon ſuch ſervice he appears it is well, if he 
makes default a ſubpzna is awarded againſt him, becauſe 
no ſubſequent proceſs can be formed but upon a contempt 
to the great ſeal, which is the royal authority, and the 
contempt will not ariſe from the Chancellor's letter which 
is ex gratia;) and if he fails to appear to that, an affidavit 
muſt be made of the ſervice of the letter miſſive, peti- 
tion, copy of the bill and /ubpœna, and a ſequeſtratian 
moved for againſt the defendant's real and perſonal eſtate 
(which the court grants of courſe) unleſs the defendant, 
being perſonally ſerved with the order, ſhall within eight days 
after ſuch ſervice ſhew unta the court good cauſe to the con- 
trary; and if after the defendant be ſerved perſonally with 
this order, he perſiſt in refuſing to appear, then an affi- 
davit of ſervice muſt be made, and counſel inſtructed to move 
to make the order abſolute ; and when ſuch order is drawn 
up, paſſed and entred, the plaintiff's clerk in court will 


make out the ſequeſtration, the order being left with him, 


and this ſequeſtration the court will not diſcharge till the. 
party has appeared and paid the coſts of the proceſs; and 
then he may move to diſcharge the ſequeſtration, upon 


This proceſs gives the party ſuing it cut priority of ſuit, 
Bunb, 124. 
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notice ts the adverſe party if it be executed, which will be 


granted of courſe, 
Perſonal ſervice of the order 2 7 in caſes where a peer 


keeps within his own houſe, or is ſurrounded by his ſer- 


vants to avoid ſervice, or the party ſerving the proceſs 1s 
denied acceſs, and it is very difficult and almoſt impoſſible 
to ſerve the order perſonally, may be diſpenſed with, in 
order to do which it is neceſlary to apply to the court 
to ſubſtitute a ſervice by leaving, in lieu of perſonal 
ſervice, grounding ſuch application upon a proper affidavit 
of the particular circumſtances of the caſe, upon which 
the court will exerciſe a diſcretion, and make the order, if 
the facts ſtated in the affidavit are ſtrong enough to war- 
rant ſuch a proceeding. | 

To obtain a letter miſlive, a petition ( ſee tit. Petition) 
ingroſſed upon treble ſix- penny ſtampt paper, muſt be left 
at the Lord Chancellor's Secretary's, and if the prayer of 
the petition be granted, a letter miſſive muſt be beſpoken 
at the ſame office ; the fees for anſwering the petition and 
the letter miſſive amount to 1/7. 6s. 7d. 


The original letter with a copy of the petition as an- 


ſwered, and an office copy of the bill as before directed, 
muſt be ſerved W or left at the deſendant's place 
of reſidence. | 


The form of the Letter Miſſive is as follows: 

My Lord, | | gth Augu/t, 1782. 

[t appears by a petition (a copy whereof is herewith 
ſent you) that Charles Bunbury Eſquire, and Sarah his wife, 
have exhibited their bill in the high court of Chancery 
againſt your lordſhip and others, and defire your appear- 
ance thereunto on the 6th day of November next : where- 
fore J do at their requeſt (according to the manner uſed 


mn 


+ All orders n!/ require perſonal ſervice, unleſs an order be 
obtumed to the contrary. 
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to perſons of your quality) deſire your lordſhip to take 


| knowledge thereof, and to give orders to thoſe you em- 


ploy in ſuch matters for your appearance to the ſaid bill 
accordingly. 

I am 
To the right honour- Your lordſhip's 45 ſervant, 
able William Earl of Thurlow C. 
Abingdon. 


By an order of 28th Nevin 1743, ſuch perſons are 


not obliged to pay for, or take out any other copy of 
bills upon their appearing thereto. 


Of the Service of this CUrit. 


T muſt be ſerved on or before the return-day, Service 


on the return-day is good, if before twelve o'clock at 
night : If there be three defendants you have two labels, 
one of which muſt be ſerved on each defendant, and the 
body of the ſubpæna is to be ſhewed to the party at the time 
of ſervice, and the body under ſeal left with the laſt of 
the defendants who is ſerved. For i? the body of writ 
ſhould be left with the firſt defendant, and the two labels 
afterwards with the other two defendants, this is by no 


means a good ſervice; becauſe the affidavit of ſervice (if 


required) muſt be that the party who was ſerved with the 


label was ſhewed the body under ſeal at the time of the 


ſervice ; for unleſs the body under ſeal of the court appears, 
which is the enſign of the authority, no man need pay obe- 
dience to the mere written label. And it may not be impro- 
per for the party ſerving the writ to take a copy of the label, 
in order to make the affidavit of ſervice, If there be two 


defendants, there is but one label, and the ſame method 
may be taken in ſerving one defendant with the label per- 


ſonally, and ſhewing him the writ under ſeal, and leaving 
the body of the writ at the other defendant's dwelling-houſe 
or place of reſidence, with one of the family, If there be 
but one deſendant in the ſbpena, the body of the writ may 
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be delivered to him, or left with one of the family at his 
dwelling-houſe or place of reſidence; the body of the 
ul pete not requiring perſonal ſervice. 

If the /ubparna be againſt huſband and wife, ſervice on 
the hutband is good ſervice on him and his wile, and ſer— 
vice on the wite is good ſervice on the huſband, if the body 
be left with her under ſeal at the huſband's place of abode, 


becauſe it is preſumed to be ſufficient notice to the other ; 
but leaving a label with the wife has been doubted if good 
ſexvice on the huſband. _ | | 

Where one party has ſued another at law, and ſuch plain- 
tiff cannot be found or heard of, or is beyond ſea, the court 
on motion or petition, grounded on an affidavit of the fact, 
will order fervice of a ſubpzna on another of the parties, 
or on the Clerk in court, the Solicitor, or the Attorney, 
to be good ſervice on the defendant, and the order and ſub- 
p&a being ſerved on the detendant's Clerk in court, Soli- 
citor, or Attorney, and he or they refuſing to appear, up- 
on an affidavit thereof, the Clerk in court will make out 
an attachment, upon which an injunction muſt be moved 
for to ſtay proceedings at law. 

'F'wo detendants had brought a joint action at Leghorn 
againſt the plaintiff, and had there arreſted his goods, and 
the defendant, Þaver, being now here, and the other at 
Leghorn, and a bill being filed againſt them, Baker put in 
his anſwer. And it was ordered, that a ſubpoena being left 
with Vim ſhould be good fervice on the other defendant who 
was at Leghorn And thereupon an attachment for want 
of an antwer, and ſo an injunction to ſtay proceedings at 
Leghern. But the Lord Chancellor ſaid he would adviſe | 
with the Judges, which afterwards he ſaid he had done; and 
their opinion was, that the injunction ought to be difloly- 
ed: But the reporter ſays, that all the bar was of another 

opinion; and that it was ſaid, that an injunction did not lie 
for foreign juriſdictions, nor out of the King's dominions ; 
but to that 1t was anſwered, that the injunction was not to 
i the court, but to the party. 1 Chan. Ca. 67. Love v. 
1 Baker. I Ins. | 
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Service on an agent, formerly a partner, ordered to be 
good ſervice on a defendant abroad. Bunb. 107. 

The court, on motion, will order leaving a ſubpans 
with the Turn-key of a priſon to be good fervice on à 


priſoner at large: if the defendant be in cloſe cuſtody, ſuch 


ſervice is good without motion. 

Where the huſband only is ſerved with a fubpena againſt 
him and his wife, tis good ſervice upon both; and for want 
of an appearance for himſelf and his wife, an attachment 
may iſſue againſt him; but the wife cannot be ſued without 
the huſband, except where the huſband is out of the king- 
dom, or other ſpecial caſe upon order obtained for that pur- 
pole. Ca. Rep. 92. Toth. 11. 13. . 

A ſubpena returnable immediate was moved for againſt 
Mr. Huggins, the Keeper of the Flzet-priſon (who had been 
committed to Newgate for murder, of which he was indicted 
and a ſpecial verdict found but not argued) and that ſervice 
thereof on the Turnkey or Keeper of Newgate might be deem- 
ed good ſervice, becauſe his ſervant had denied acceſs to him. 
LordChancellorKing was of opinion that no proceſs could be 
ſerved on a priſoner committed at the ſuit of the Crown 
without leave; though if he once appears you may go on 


againſt him; but as his Lordſhip was one of the commiſ- 


ſioners of Oyer and Terminer, before whom he was tried, he 
made an order that the Keeper of Newgate ſhould admit a 
perſon into the priſon to ſerve him. Af, 237. 

It upon a copy ſerved, and the writ ſhewn, the perſon 
ſpeaks with contempt before he knows the contents, or 
from what court it iſſued, it will be a contempt. Aud. 
C 43: 


If the contempt be by abuſive actions, as beating or 


abuſing the perſon who ſerves the proceſs, the offender 


{hall be on motion committed upon an afidavit thereof 
without examination, Ord. Canc. 116. So of contemptuous 
words, he ſhall be committed upon the affidavits of two 
perſons without further examination: and a ſingle affidavit 
in ſuch caſe is ſufficient to ground an attachment, upon 
which he ſhall be examined, and if the miſdemeanor be 
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confeſſed or proved, be committed. And if he ſhall not 


be thereof found guilty, ſave by the oath of the party who 
made ſuch affidavit, he ſhall be diſcharged, but without coſts 
in reſpe& of the oath made againſt him. Ord. Canc. 116. 
Though contemptuous words were ſpoken of a ſubpœna, 
andthe perſon ſerving it ſeverely beaten, yet, as theſe facts 
were proved by the oath of a ſingle witneſs only, the court 
would not in the firſt inſtance order him to ſtand commit- 
ted, but made a rule upon him to fhew cauſe why he ſhould 
not ſtand committed. 3 At. 219. 

A counterfeit /ubpena does not oblige; and whoſoever 
ſerves it, if he knows it, miſbehaves himſelf; and an at- 
tachment will go againſt him. 

Defendant made oath that he was ſerved with a ſubpena 
by the plaintiff in the name of one William Mebb, utterly 
unknown to the defendant ; and now, upon his appearance, 
no bill in court againſt the defendant in the name of the 
ſaid William Mebb or of the plaintiff, therefore 30s. coſts 
are awarded againſt the plaintiff, An. 19 Eliz. Cary g2. 

An attachment was awarded againſt the defendant for 
his non-appearance; upon oath he was ſerved with a ſub- 
pœna, who now appeared gratis, and would have excuſed 
himſelf that he had no notice of the ſubparna; but he that 
ſerved the ſuvpana depoſed he did hang the fame upon the 
defendant's door, and within half an hour after ſaw him 
abroad with a writ in his hand, which he ſuppoſed to be a 
ſulpœna; therefore he is committed to the Fleet. Richer 


v. Stilman. Ca. 57. 
One of the defendants, a neceſſary party, wins been a 


lodger in London, and not now to be found, the plaintiff 
obtained an order that ſervice of proceſs to appear and an- 
ſwer at his laſt place of abode ſhould be deemed good ſer- 
vice, and left the farae at the houſe where he ſo lodged, 
and carried on the proceſs to a ſequeſtration, and then 
brought on the cauſe againſt B, the other defendant, who 
inſiſted, that if the plaintiff ought to be relieved againſt him, 
he ought to have a decree over againſt the other defendant, 
and therefore he was concerned to ſee the proceeding was 

| regular, 
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regular, and inſiſted that it being above twelve months ſince 


the other defendant had left that lodging, the ſervice was not 
good; and the court was of that opinion. 2 ern. 369. 
Packer v. Blackborne. 

If the defendant be a member of the Houſe of Com- 
mons, an office copy of the bill, ſigned by the proper Six 
clerk or his deputy, muſt accompany the writ, and may be 
ſerved perſonally; or, which is mere convenient and 
moſt uſual, by leaving the ſlpœna under ſeal, and copy of 
the bill, at the defendant's dwelling-houſe or place of reſi- 
dence, with one of the family. 

By an order of 28th November, 1743, members of either 
houſe of parliament are not obliged to pay for or take out 
any other copy upon their appearing thereto. 

If a bill be filed againſt a corporation, the proceſs muſt 
be ſerved upon ſome one of the members. 

By ſtat. 5 Geo. 2. c. 25. Where perſons have withdrawn 
themſelves beyond the ſeas, or otherwiſe abſconded, to 


avoid being ſerved with proceſs to appear; if in any ſuit, | 


inſtituted in any court of equity, any defendant againſt 
whom any ſubpzna or other proceſs ſhall iſſue, ſhall not 
cauſe his appearance to be entered upon ſuch proceſs, 
within ſuch time, and in ſuch manner, as according to the 
rules of the court the ſame ought to have been entered, in 
caſe ſuch proceſs had been duly ſerved, and an affidavit ſhall 


be made to the ſatisfaction of ſuch court, that ſuch de- 
 fendant is beyond ſeas, or that, upon enquiry at his uſual 


place of abode, he could not be found, ſo as to be ſerved 
with ſuch proceſs, and there is juſt ground to believe ſuch 
defendant is gone out of the realm, or otherwiſe abſconds, 
to avoid being ſerved, the court out of which ſuch pro- 
ceſs iflued may make an order, directing and appointing 
ſuch defendant to appear at a certain day therein to be 
named, and a copy of ſuch order ſhall within fourteen days 
after ſuch order made be inſerted in the London Gazette, 
and publiſhed on ſome Lord's day immediately after di- 


vine ſervice, in the pariſh church of the pariſh where ſuch 
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defendant made his uſual abode, within thirty days next 
before ſuch his abſenting, and alſo a copy of ſuch order 
ſhall within the time aforeſaid be poſted up in ſome pub- 
lic place at the Royal Exchange in London; and if the de- 
fendant doth not appear within the time limited by ſuch 
order, and within fuch further time as the court ſhall ap- 
point, then, on proof made of the publication of ſuch order 
as aforeſaid, the court, being ſatished of the truth thereof, 
may order the plaintiff's bill to be taken pro confeſſo, and 
make ſuch decree thereupon as ſhall be thought juſt, and 
may thereupon iſſue proceſs to compel the performance of 
ſuch decree, cither by an immediate ſequeſtration of the 
real and perſonal citate and effects of the party fo abſcond- 
ing, or ſuch part thereof as may be ſufficient to ſatisfy the 
demands of the plaintiff or plaintiffs, or by cauſing poſ- 
ſoſſion of eftate or effects demanded by the bill to be de- 
livered to the plaintiff, or otherwiſe, as the caſe may re- 
quire, and may order ſuch plaintiff to be paid his demand 
out of the eftate and effects ſo ſequeſtred according to the 
decrec, ſuch plaintiff firſt giving ſufficient ſecurity, in ſuch 
ſum as the court ſhall think proper, to abide ſuch order, 
touching the reſtitution of ſuch eſtate or effects, as the 
court ſhall think proper to make concerning the ſame, upon 
the detendant's appearance to defend ſuch ſuit, and-pay- 
ing ſuch coſts to the plaintiff as the court ſhall order, and 
plaintiff refuſing or neglecting to give ſuch ſecurity, the 
eſtate and effects fo ſequeſtered, or whereof poſſeſſion 
{hall be decreed to be delivered, to remain under the direc- 
tion of the court until appearance of the defendant and 
payment of coſts to the plaintiff, Provided that if any de- 
cree ſhall be made in purſuance of this act againſt any per- 
ſon being out of the realm or abſconding as aforeſaid at 
the time ſuch decree is pronounced, and ſuch perſon ſhall, 
within ſeven years after the making ſuch decree, return, or 
be publickly viſible, then he. ſhall be ſerved with a copy 
of ſuch decrce within a reaſonable time after his return 
or publick appearance, and in caſe of defendant's death 
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within ſeven years after making ſuch decree before his re- 
turn or appearing openly, his heir or executor to be ſerved 
with ſuch copy. Provided that if any perſon ſo ſerved with 
a copy of the decree ſhall not within fix months appear and 
petition to have the cauſe reheard, ſuch decree ſhall be ab- 
ſolutely confirmed againſt ſuch perſon and all perſons claim- 
ing under him. Provided that if any perſon ſo ſerved with 
a copy of ſuch decree ſhall within ſix months after ſervice, 
or not being ſerved, ſhall within ſeven years after making 
ſuch decree appear in court and petition to be heard as to 
the matter of ſuch decree and ſhall give ſecurity for coſts, 
the perſon petitioning ſhall be admitted to anſwer the bill, 
and iſſue may be joined as if the party had originally ap- 
peared, and as if no proceedings had been had. Provid- 
ed that if any perſon againſt whom ſuch decree ſhall be 
made, his heirs, executors, or adminiſtrators, ſhall not 
within ſeven years after making ſuch decree appear and 
petition to have the cauſe reheard, and give ſecurity tor 
coſts, ſuch decree ſhall ſtand abſolutely confirmed. And 
at the end of ſuch ſeven years, the court may make ſuch 
further order as ſhall be juſt and according to the circum- 
ſtances of the caſe. - This act not to extend to make good 
any proceedings againſt any perſon beyond the ſeas, unleſs 
it ſhall appear to the. ſatisfaction of the court by affida- 
vit before the making of ſuch decree, that ſuch perſon had 
been in England within two years next before the /ubpana 
in ſuch ſuit iſſued againſt ſuch perſon. 

It was the opinion of Lord Hardwicke upon the above 
ſtatute, That it was not ſufficient to make an affidavit that 
the party making it was informed and belicved that the 
detendants withdrew themſelves into [reland, to avoid be- 
ing ſerved with the proceſs of this court,gbut it muſt be 
ſet forth by whom the party depoling r ſuch in- 
formation. Barnard. Chan. 401. 

If the miniſter of the pariſh prevents an order purſuant 
to this ſtatute being publiſhed, as the act is ſilent, nor men- 
tions any penalty for his diſobeying it Lord Hardwicke 
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of opinion that the miniſter is indictable for contempt of 
the order of this court. 2 Att. 114. 

This ſtatute ſeems to have omitted providing for the 
caſe of a defendant ſerved with /ubpzna, and neglecting to 
enter his appearance and avoiding the proceſs of contempt; 
plaintiff in ſuch a predicament is left to the ordinary me- 
thod of iſſuing proceſs to a ſequeſtration and holding the 
lands ſequeſtred; for defendant muſt have appeared or been 
in cuſtody before a decree pro cafe can be made againſt 
him, and the utmoſt length the court can go, is to grant an 
injunction grounded upon ſuch ſequeitration, 

Plaintiff ſerved defendant with ſ/ubparna ad reſpond. at 
Edinburgh out of the juriſdiction of the court, defendant 
did not appear, and an attachment for the contempt 
was iſſued, upon which he was arreſted in London, defend- 
ant moved that the attachment grounded on ſuch ſervice 
might be diſcharged for irregularity, and inſiſted a hn 
could not be ferved out of the juriſdiction, After two 
arguments, in which the caſe of Fanheſſen v. Slippenback 
and others, 1749, was cited, where a /ubpena was ſerved 
in loliund, and under the particular circumſtances of that 
caſe Lord Hardwicke held the ſervice to be regular; Lord 
Thurlcc, ſtating the opinion of the Maſter of the Rolls 
(Sir Themas Sewell, Knt.) to be that the ſervice was 
regular, ordered the motion to ſtand for further con- 
fideration, and no judgment was ever given. Bourke v. 
Lord Maucdenald, Michachnas 1780. 

Defendant reſiding at St. Vincents in America, mortgaged 
lands in Eugland to plaintiff; upon the back of the mort- 
gage deed a memorandum of agreement was indorſed, em- 
powering and authorizing Turton and Summerton, 
two attornies, te receive a ſubpana for him, and to enter an 
appearance in Chancery, that a fale or forecloſure of the 
eſtate might be decreed if the money was not paid at the 
day. Jurton and Summerton were not parties to the deed. 
Plaintiff filed his bill to foreclote, and applied to Turton and 
$uyummerton to accept the „ and appear, which they 


refuſed to do; aud now it was moved by Mr, Ambler © that 
| « ſervice 
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ce ſervice of ſubp#na upon them might be good ſervice.“ 
Lord Thurlow, This is going beyond what the court hath 
hitherto done in ordinary caſes; the eourt hath ordered 
ſervice upon the attorney to be good ſervice to ground 
injunction againſt proceedings at law, where the plain 
tiff below is out of the juriſdiction, There have been 
caſes where party has empowered an attorney to aC- 
cept the proceſs, and the bill was againſt the attorney and 
principal, and the attorney, by his anſwer, admitted 
he had accepted the proceſs purſuant to the authority de- 
legated to him from the principal, and then he bound 
himſelf, In the preſent caſe there has been no ſuch un- 


dertaking on the part of the attornies, and you want to 


make ſervice on them good ſervice, not having undertaken, 
but on the contrary peremptorily refuſed to act under the 
agreement. There is a difference between a man agree- 
ing his attorney ſhall accept a ſubpœna, and the court tak- 
ing up the thing and ſaying he Hall accept the writ and 
appear. The attornies here are not bound to give him 
any notice, and he can have no remedy againſt them. 
Upon good conſideration of the caſe, I do not think I can 
extend the juriſdiction fo far, though the Maſter of the 
Rolls thinks otherwiſe. "Take nothing by the motion. 
It illings v. Loman. Hilary 1781. 

Bill by refiduary legatee againſt defendant who was 
one of the executors, without making his co-executor 
party, objection at the hearing that his co-executor ought 
to have been party, and that although the court enter- 
tained bills where one factor only is made party without 
his companion beyond ſea, yet that was ex neceſſitate ret. 
Lord Somers ordered the cauſe to proceed, and ſaid the 
reaſon 1s the ſame in the principal caſe as in the caſe of 
joint- factors, and doubted whether a foreigner can be ſerved 
with a ſubparna in a foreign country. And Hutchins ſaid he 
remembered that the Great Duke of Tuſcany had laid ſe- 
veral perſons by the heels for executing a commiſlion to 
examine witneſſes in his dominions without his leave. 


Preced. Chan. 8 3. Courlad v. City. 


Defendant 
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Defendant lived at Epſom above ten miles from Lou- 
don, and being a barriſter he had chambers in the Temple, 
but had little or no buſineſs. A ſubpama returnable im— 
mediate was moved for, upon an affidavit, ſtating that de- 
fendant's place of abode was at Epſom, but that he had 
chambers in the Temple, and reſided there, Lord Thurlow, 
As it does not appear his place of abode is in the Temple, 
I cannot make any order. Take nothing by the motion. 
.S. il. 1781. 

Defendant, a member of the Houſe of Commons, hav- 
ing a houſe at Southampton and no town reſidence, was 
ſerved with a ſubpana returnable immediate in London at à 
friend's houſe with whom he was upon a viſit. For de- 
fault of appearance a ſequeſtration had been awarded, and 
a motion was made at the inſtance of defendant to ſet 
the proceſs aſide for irregularity; and for that purpoſe 
defendant having % place of reſidence in town other- 
wiſe than as above ſtated, was relied on, and Bearcroft's 
caſe in Scac. was cited. Lord Thurlow could not ſuppoſe 
defendant, a member of parliament, during the ſeſſion of 
parliament had no town reſidence, or that the reſidence 
above ttated ſhould not be taken as a reſidence guoad de- 
{endant, whote duty it was to attend, and actually did at- 
tend the houſe. — That Beurcroſt's caſe differed from the 
preſent caſe—the bill being for an account, if defendant 


wanted a longer time than uſual to anſwer, upon applica- 


tion ftating the circumſtances he would be allowed it; and 
refuſed to grant the motion. Zaſt- India Company v. Sir 
Thomas Rumbold. #1, 1781. 

Defendant having a town reſidence and a country re- 
ſidence, a fubpena returnable immediate was ſerved upon 
her, by leaving the bodv under ſeal, at her houſe in town, 
defendant at that time being at her houſe in the country 
(Penjurjt in Kent) above ten miles from Landon; de- 
tendant appeared gratis as in a town cauſe, and obtained 
by petition the uſual order in a country cauſe, viz. a com- 
miſſion to take her anſber, and fix weeks time to return it. 
Plaintit moved to diſcharge this order for irregularity, 


and 
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and contended that defendant having appeared as in a 
town Cauſe ſhe had remedied all defects, and ſhould 
be obliged to anſwer as in a town cauſe. Lord Thuriav, 
It is not concluſive evidence that it is a town cauſe if the 
appears as in a town Cauſe, but rather as if ſhe was de- 
firous of expediting the cauſe, and here ſhe has appeared 
gratis. Let the order ſtand as it does. Sidney, Titular 
Earl of Leiceſter, v. Perry. Hil. 1782. 

A clerk in Chancery was committed by the Lord Keeper 
for a very high miſdemeanor in ſending writs into the 
country with ſoft yellow wax upon them, without being 
jealed by the Great Seal, as if they had been actually 
tealed, and this was ſaid to be a miſdemeanor next to 
counterfeiting the ſeal : and he was bound in 10007, him- 
ſelf, and two more in 500 J. each, for his appearance in 
order for an information. 12 Mod. 35 5. Thatcher's Caſe. 

* Where infants are parties, and the mother ſecretes them ſo as they cannot 


be ſerved, a ſervice upon the mother is ſufficient, as ſhe is the natural guar- 
dian. 2 Att. 70. Smith v. Marſpall, 


Plaintiff made oath that he heard defendant conf-ſs he was ſerved with a 
ſubpoena, and hath not appeared, therefore an attachment. Ca. 104. 115. 

Upon oath that deponent did ſhew and offer to deliver to the defendant @ 
ſubpena, which he would not accept, and has not appeaicd, an attachments 


134. 


Appearance. 
T HE defendant's appearance is either vsluntary or 


compulſory ; voluntary, where he comes in upon the 
return of the ſubpena ad reſpond. and enters an appearance 


by a Clerk in court, or Solicitor 3 compulſory, when he is 


taken and brought in upon an attachment or other proceſs, 

A defendant is not bound to appear till the return of the 
proceſs, though he be ſerved with it ever ſo long before. 

If a defendant within twenty miles of London be ſerved 
with a fend to appear and anfwer on the return day, he 
hath four days after the return to appear in; if he be ſerved 
within four days before the day of the return, he hath four 
days excluſive of the day of ſervice; if ſerved four days 

or 


| 
| 
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or more before the return, he muſt appear on the return 
day. | 
it above twenty miles from London a defendant be ſerved 
with a ſubpena on the return day, or within eight days be- 
fore the return, he hath in either caſe eight days from the 
day of ſervice to appear. But if he be ſerved eight days 
or more before the return, he muſt appear on the return 
day. Ord. Canc. 93. 

If the ſubp.ena be returnable immediate, defendant has four 
days, excluſive of the day of ſervice, to appear. In de- 
fault plaintiff may attach the fifth day. | 

When huſband and wife are ſerved with a- ſubpæna, or 
if the huſband be only ſerved and hath notice that his wite 
is alſo a defendant, he muſt appear for both, otherwiſe an 
attachment may in the firſt caſe go againſt both, in the 
latter againſt him. Prac. Reg. 18. 

Bill againſt huſband and wife, the huſband only appeared 
and put in a demurrer in their joint names for the non- 
appearance of the wife; attachment againft both. Ca. 
55. 92. EE 

And in all caſes, after due ſervice, the proceſs of con- 
tempt may be awarded againſt the huſband for the default 
of the wife, unleſs an order be obtained to the contrary® 

If a bill be brought againit baron and feme for a de- 
mand out of the ſeparate efttate of the feme, and the huſ- 
band is beyond fea, and not amenable by the proceſs of 
the court, yet if the wife be ſerved with a /ubpena, ſhe muſt 
appear and anſwer the plaintiffs bill. Bell v. Commillary 
Hyde. 2 Vern. 613. Preced. in Chanc. 328. 

Bill againſt huſband and wife, proceſs of contempt 
iſſued againſt both, upon which the wife only was taken 
and gave bail-bond for her appearance, and appeared for 
herſelf only, and afterwards applied for and obtained 
time to anſwer ſeparately, It was moved upon two 
points: Firſt whether the taking her up on the attach- 
ment was regular? Secondly, if not, whether the irre- 
gularity was waived by her appearance? Lord Hardwicke, 

3 The 
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The queſtion now is, Whether it is conſiſtent with law 
and the courſe of this court,after ſhe has appeared and prayed 
time to anſwer ſeparately, and had an order for it, to diſ- 
charge her from theſe acts of her own ? I think not; I never 
before heard of the doctrine that a party after appearance 
might complain of the irregularity of the ſervice in a ſab- 
frena ; for if the label only be left with a ſervant of the family, 
after appearance, the court will not ſet it afide, the irregularity 
being waived; but this caſe is ſtronger, being the ſame as 
aſter imparlances at common law; and it is an admiſſion on 
her part that there is ſomething ſeparate from her huſband 
to which the wife is to anſwer. It is ſaid the appearance 


of the wife is abſolutely void in point of law, and therefore 


every thing built on it falls to the ground, becauſe the wife 
can in no caſe appear without the huſband. T deny it, both 


in the proceedings in this court and at law. Mater of the 


Rolls concurred in opinion that defendant was precluded 
from taking this objection now; after any act ſhewing an 
acquieſcence and defence of the. cauſe, it is too late to ſet 
it aſide; and here is not only an appearance, but an applica- 
tion for time. 1 Fe. 383. Travers v. Buckly. 

The uſual method of a defendant's appearing is (either by 
himſelf or his Solicitor) to employ or retain a Clerk in 
court or waiting Clerk to appear for him, and recourſe is 
to be had to the general bill-book, to ſee who filed the 


bill; which if actually filed, the defendant's Clerk in court 


leaves with the plaintiff's Clerk in court a note in writing, 
informing him of defendant's appearance, after which he 


ſearches the Six-clerk's ſtudy who filed the bill, and 


then takes it from the file, at the ſame time leaving a note 
with the Six-clerk and entring it in his book there ; but if 
a Clerk in court hath already appeared for any other de- 
fendant to the bill, the plaintiſf's Clerk in court is applied te 
to know what Clerk in court appeared for the other defendant 
or defendants, and an application made to that Clerk, and of 
him the bill is received and an office copy made therefrom z 
it the Clerk in court ſearches and finds the bill not entered, 


or 
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or not fled, he inſerts the following note in the book for 


that purpole : 
John Stradling 
V. Enter bill, 


Feffr ey Stiles 
But if he has preferred coſts he then adds after the words 


44 Pytcy bill, coſts preferred“ and leaves a note thereof with his 
Six-clerk, the Clerk in court uſually makes out the bill of 
coſts, and carries it before a Maſter, who taxes it in a 


ſummary way and ſets his name to the bill; in a town cauſe, 
he uſually taxes it at one pound fix ſhillings and eight pence, 
in a country cauſe at one pornd thirteen ſhillings and four pence 
and that bill is carried to the Regiſter to be entred, for which 
one ſhilling and four pence is paid; afterwards a præcipe 
muſt be left at the S ,d office for a ſubpana for coſts, 
which is obtained in the ſame manner as a un to ap- 
pear and anſwer, and the coſts are always made payable to 
defendant or bearer : This /ubpana requires perſonal ſer- 
vice, and the coſts muſt be demanded, if defendant refuſe to 
pay them, an aftidavit of ſuch ſervice, demand and refuſal, 
muſt be left with defendant's Clerk in court, and he will 
make out an attachment againſt plaintiff; and the plaintiff 
will not be permitted to file his bill until he has paid the 
coſts; but he may move to retain his bill upon payment of 
coſts out of purſe. 

The /at. of Ann. permits a ſubpena to iſſue before the 
bill is filed, where an injunction is prayed, or to ſtay pro- 
ceedings at law; in ſuch caſes the bill need not be filed 
before the day on which the /ubpwna is returnable, and de- 
fendant cannot prefer ceſts until the day next after the re- 
turn; if Clerk in court for defendant to any other bill 
ſearches the office before the ſubpena is returnable, and no 
bill be filed, he may take the neceſlary ſteps to prevent 


the bill being antedated, and at the return day prefer 


coſts. The bill not being filed on the return day, de- 
fendant need not appear, and plaintiff cannot attach, but 
mult ſerve defendant with procefs de novs. 


By 
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By flat. 5 Geo. 2. c. 25, f. 2. If any defendant or de- 


fendants, by virtue of any writ of habeas corpus, or other 
proceſs iſſuing out of any court of equity, ſhall be brought 
into court, and ſhall negle& or refuſe to enter his, her, 
or their appearance, according to the rules or method of 
ſuch court, or appoint a clerk in court, to act on his, her, 
or their behalf reſpectively, ſuch court may appoint a clerk 


in court, or attorney, to enter an appearance for ſuch de- 


fendant or defendants reſpectively; apd ſuch proceedings 


may thereupon be had in a caule, as if the party had ac- 


tually appeared, —— $22, 3. Perſons in cuſtody ſo refuſing 
to appear, are to be ſerved with a copy of the decree, 
before any proceſs can be taken out to compel the 
performance thereof, 

An order had been obtained by contrivance under the 
Hat. of 5 Geo. 2. the defendant appeared to the bill; 
the caurt, on application, ſet aſide the order; for though 
an appearance, where it is only irregular, ſalves error in 
proceſs, yet where the order which occaſioned the appear- 
ance had been obtained by male-practice, the appearance 
will not ſalve a defect of that fort. The Solicitor was 
committed for obtaining this order in an undue manner. 
Barnard. 402. 

A member of the Houſe of Commons regularly ſerved 
with an office copy of the bill ſigned together with a ſub- 
pana, and refuſing or neglecting to appear, muſt be pro- 
ceeded againſt by ſequeſtration: upon an affidavit of 
ſervice a ſequeſtration muſt be moved for againſt the de- 


fendant's real and perſonal eſtate (which, the court will 
grant of courſe) unleſs the defendant, being perſonally “ 
ſerved with ſuch order, ſhall within eight days after ſuch 


' ſervice ſhew good cauſe to the contrary ; and if after per- 


ſonal ſervice of this order niſi the defendant perſiſts in his 
contempt, the order for a ſequeſtration will be made ab- 


All orders ai requue perſonal ſervice, unleſs an order be made 


to the contrary, | 
H ſolute 


q 


i 
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ſolute upon motion; grounded upon an affidavit of the 
ſervice of the order %; and the Clerk in court having 


the order left at his ſeat will make out the ſequeſtration, 
which the court will in no wiſe diſcharge until the con- 
tempt be cleared and coſts paid, upon pertormance of which 


the ſequeſtration will be diſcharged by the adverſe Clerk or 


Solicitor, or in default by application to the court. 
Ihe - perſonal fervice of the order »/; for a ſequeſtration 


may be diſpenſed with, if defendant keep within his houſe 


or cannot be ſerved perſonally ; by application to the court 
grounded upon an affidavit ſtating the fact, which if deemed 
fatisfaCtory, ſervice by leaving the order % will be ſubſti- 
tuted inſtead of perſonal ſervice. 

Where a bill is brought againſt an infant, he ad (if 
in town) appear in court, and have a guardian affigned 
him, by whom he may defend the ſuit; if the infant reſide 
in the country, he ſues out a commiſſion to aſſign a guar- 


dian. Where the infant nevleas to appear, on affidavit 


of ſervice, an attachment againſt the infant is awarded 
(though never executed), and it is a motion of courſe to 
move upon the attachment for an order for a meſſenger to 
bring the infant into court, and being brought into court, 
if no perſon offer on his behalf to be aſſigned his guardian, 
the court uſually orders the ſenior Six-clerk not towards 


the caule to be aſſigned his guardian, to appear and defend 


the ſuit. Vis order mult be drawn up, patled and entered 
at the Regiſter-office, and given to the meſſenger of the 
court, who thereupon procures the following warrant : 
WHEREAS» by an order bearing date the 24th day 
„of April inſtant, made in a cauſe between Judith Coke, 
« widow, plaintiff, 7% Brookes by bill of revivor, defend- 


« ant. It is ordered, that the meſſenger attending this 


court do take the ſaid defendant John Brookes an infant 
« into cuſtody, and bring him into this court to have a 


« guardian afligned him, by whom he may anſwer the 
& plaintiff's bill and defend this ſuit, Theſe are there- 
&« fore, in purſuance of the ſaid order, to will and require 
« you forthwith, upon receipt hereof, to make diligent 
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« ſearch and inquiry after the ſaid defendant John Braokes 
an infant, and, whereſoever you ſhall find him, to arreſt 
« and apprehend him, and bring him into this court, to 


% have a guardian aſſigned him as aforeſaid, willing and 


„requiring all and ſingular mayors, ſheriffs, juſtices 
of the peace, bailiffs, conſtables, headboroughs, and all 
« others his Majeſty's officers and loving ſubjects, to be 
aiding and aſſiſting to you in the due execution of the 
« premiſes, as they tender his Majeſty's ſervice, and will 
« anſwer the contrary at their perils. And this ſhall be your 
« warrant, Dated this tw enty-eighth day of April, in the 
« ſeventeenth year of the reign of our Sovereign Lord 
« (zeorge the Second, by the Grace of God, of Great Bri- 
« tain, France, and Ireland, King defender of the faith, &c. 
and in the year of our Lord, one thouſand ſeven hun- 
« dred and forty-four. 


| Hardwicke C. 
To Fohn Crawford Eſq. his Majeſty's 15 


meſſenger attending the High Court 
of Chancery, or his deputy. 


I do appoint Mr. Michael Heath my deputy, to exe- 

cute this warrant, Witneſs my hand this twenty= 
eighth day of April, 1744. 

| John Crawford. 


Upon this warrant the meſſenger brings the infant into 
court, and the court being apprized thereof by counſel, 
aſſigus the ſenior Six-clerk, not towards the cauſe, if no 
friend or relation will undertake the guardianſhip. 


* 


Df Y2oceſs to enfozce Appearance, 


HE N the party has been regularly ſerved with 

\ \ the ſubpena, and neglects or refuſes to appear, he 
is ſaid to have incurred a contempt of court, and unleſs 
he be privileged, the ordinary proceſs to enforce obedience 
A 2 to 
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to the rules and orders or decrees of the court, by parties 


to the uit ſtanding out in contempt, is awarded againſt him; 


the firſt proceeding is an 


Attachment. 


N attachment is a writ ifluing out of this court under 
the Great Seal, directed to the Sheriff, or other mi- 
niſterial officer, commanding him to attach a party for 
a contempt, in diſobeying the rules and orders, or non- 
performance of a duty injoined by the court. An attach- 
ment differs from a capias at law in this, upon a cepi cor- 
pus returned to a capias the Sheriff is amerced if he does 
not bring in the body, purſuant to the fat. Meſim. 2. 
c. 29. And from the tenor of the attachment it ſeems as 
if the Sheriff may be amerced for not bringing in the body : 
but becauſe the writ was originally founded upon a con- 
tempt, when the Sheriff has taken up the party he has 
paid obedience to the writ, though he does not actually 
bring him up to the court ; becauſe the contempt only 
induces a commitment, which is ſatisfied by impriſonment 
in the county gaol. And the fat. of I/ftm. 2. only re- 
lates to original and judicial writs, and not to theſe pre- 
rogative proceſſes. 
An attachment lies for. any contempt, as for not appear- 
ing, not anſwering, or anſwering iniufficiently, Sc. 

An attachment after a decree for diſmiſſion, is in nature 
of an execution at common law, and a general pardon may 
pardon the contempt, but not the debt. Finch. 253. 

"This writ muſt be made returnable in term, and there 
mult be fifteen days between the z:/te and return in proceed— 
ing to a ſequeſtration, or to take a bill pro confeſſe, unleſs 
defendant live within ten miles of London, and then an or- 
der may be obtained by motion or petition, to make the ſeve- 
ral proceſles is returnable immediate. 

Upon an attachment there are two returns, non eff, inven- 
tus (upon which the attachment with proclamations is 
grounded) or cepi corpus; if cepi corpus be returned, a meſſen- 


ger 
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ger muſt be moved for to bring up the defendant, if he will 
notanſwer below; for the Sheriff has executed the command 
of the writ, by taking the body, and he cannot carry the 


defendant out of the county; if he did, he would be liable to 
an action for an eſcape ; but when defendant is in cuſtody, 


and there are other detainers againſt him, then a habeas corpus 


cum cauſis mult be moved for, upon which he is brought up, 


and turned over to the Fleet priſon; and it is now the con- 
{tant practice in all caſes* (unleſs defendant has other detain- 
ers againſt him, whether the fines and amercements are 
granted to the cities and towns corporate to whoſe officer 
the writ is directed or not) upon a cepi corpus returned to 
move for a meſſenger producing the writ and return to the 
court, which is granted of courſe ; and this meſſenger be- 
ing the immediate officer of the court, takes the defendant 
by virtue of the order, without making the ſheriff liable to 


an efcape, becauſe he is removed by order of the court, and 


in poſſeſſion of the court by its meſſenger. 

Upon motion for a meſſenger upon a cpi corpus, the de- 
fendant living in London, Lord Keeper ſaid, this had been 
looked upon as a motion of courſe; but in truth. it was 
founded upon a miſtake ; for, to his Lordſhip's knowledge, 
the officers of the city have not their own amercements ; 
they have no royal amercements. 1 Hrn. 116. Anon. 

Upon a motion for a meſſenger upon a chi corpus returned 
in London, the Lord Keeper ſaid, that now the granting of 
a meſſenger in ſuch a caſe was become the ordinary proccſs 
of the court, and it might be neceſſary for expedition; but 
ne muſt take care that the King might not loſe his amerce- 
ments; and therefore for the future no meſſenger ſhould po, 
till the Sheriff was amerced: but it was anſwered, that 
would occaſion great delay, for that the Sheriff could not be 
merced but in term time. 1 Yern. 154. Anon. 

When a cepi corpus is once returned, there is an end of all 
manner of proceſs (for no proclamation or commiſſion of 


rebellion goes after that), and though a meſſenger of late 


vears has been uſually granted in ſuch caſes, yet he is but a 
new officer, and ſubordinate to the Serjeant at Arms; but 
* 2 A. $07: | 
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regularly in ſuch caſe you ought to move, that the defe nd- 
ant may enter his appearance, and be examined in four 
days, or ſtand committed. 1 Vern. 344. 

On a motion and ſuggeſtion, that the Sheriffs of Lon- 
don have the amercements, and therefore it being a vain' 
thing to amerce, the uſual way in ſuch caſes is for a meſ- 
ſenger. Lord Chan. King ſaid, that if he had this body in his 
cuſtoly, the beſt way is to move that he may bring in the 
body, which, if not done forthwith, he ſaid, he would or- 
der the Sheriff to pay the plaintiff all his cofts ; and that by 
introducing this practice into the Common Pleas, he had 
prevented this dilatory there; and therefore, in order to 
prevent the like delay in this court, his Lordſhip directed an 
order upon the Sheriff, that he forthwith bring in the body. 
2 Lins. 301. Anon. 

The party who ſerved the /ubporna, having made an affida- 
vit poſitive and certain of the time, place, and manner of 
ſervice (ſee tit. //idavit), alter the return, if the party, do not 
appear within the time limited by the rules of the court, he 
has incurred a contempt ; and to enforce obedience, the So- 
licitor muſt apply to the clerk in court, and beſpeak an at- 
tachment, leaving the afndavit of ſervice at the ſame time, 
Which the clerk in court will take care to file, before the 
return of the attachment, and the writ being made out, is 
left with the Bag-bearer of the Six-clerks Office, to be ſeal- 
ed, The form of the writ is: 


* 


7 1 * GEORGE the Third, by the Grace of G OD, of 
&f Great Britain, France, and Ireland, King, Defender of 
1 2 ö n, vc 


44 


the Faith, and fo forth. To the ſheriff of „greet- 
“ ing. We command you to attach „ fo as to have 
e him betore us in our court of Chancery, whereſoever the 
ſaid court ſhall then be, there to anſwer to us as well 
touching à contempt which he, as it is ailedged, hath 
committed againſt us, as alſo ſuch other matters as ſhall 
be then and there laid to his charge; and further to per- 
form and abide fuch order as our ſaid court ſhall make in 
KS hehalf: And hereof fail not, and bring this wWrit with 
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« you, Witneſs ourſelf at Meſiminſter, the 
— > year of our reign, 
„ Jewell Kb 


day of 


The Label. 
« To the Sheriff of „ an attachment against » for 
not appearing at the ſuit of ———, returnable in eight 
« days after the Purification next enſuing. . 


To the bottom of this writ, on the right hand ſide, put 
the ſurname of the Maſter of the Rolls, and the Six-clerk, 
in whoſe diviſion the writ is made out: indorſe the writ 
« By the court, for not appearing, or anſwering at the 
ſuit of —— plaintiff, About the middle of the writ, on the 
back, put the ſurname of the Clerk in court who makes 
out the writ. The Clerk in court then makes an entry in 
his writ-book, and alſo a note to enter with the Regiſter, 
which correſponds with the entry in his writ-book, and 
is in this form: 

To the Sheriff of —: An attachment againſt 
not appearing at the ſuit of 
after the Purification next enſuing. 

Lee, clerk. Dated 19th Fanuary, 1783. 


„ for 


„ returnable in eight days 


To this the ſworn clerk's name who enters it is ſubſcrib- 
ed, and the day it is teſted, as above, and then it is to 
be left with one of the entering regiſters, to whom 15s. 2 d. 
is to be paid; and the Regiſter marks the entry in the ſworn 
clerk's writ-book. | 
Attachments for coſts are of the above form, only the 
writ is indorſed “ By the court for non-payment of coſts, 
© (naming the ſum) at the ſuit of ———.” And the ſum 
therein ſpecified payable to 4. B. or bearer, and not 
bailable, : 
Where a man is arreſted upon an attachment, the con- 
tempt holds good though no affidavit be filed at the time of 
taking forth the attachment, if it be filed before the re- 


turn. 1 Fern. 172. Anon. 
H 4 | All 
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All proceſs to be iſſued upon any contempts, is to be 
made out into the proper county where the party againſt 
whom the ſame proceſs iſſueth ſhall he reſident or dwelling, 
unleſs he ſhall be then in or about Londen; in which caſe it 
may be directed into the county where he ſhall then be, that 
it may be ſerved upon him there, and that every ſuitor who 
proſecuteth proceſs of contempt againſt any of his Majeſty's 
ſubjects, ſhall do his beſt endeavour to procure the ſaid pro- 
ceſs to be duly executed, and the ſuppoſed contemners to 
be apprehended thereby; and if any ſhall be arreſted upon 
a proclamation, or commiſſion of rebellion, or by the Ser- 
jeant at Arms, and ſhall make it appear unto the court by 
proof, that the proſecutor of thoſe proceſſes hath not done 
his beſt endeavours to have had the firſt and precedent pro- 
ceſs duly executed, as by the order is required; then the 
party fo offending ſhall pay unto the party aggrieved very 
good colts for his wrongful vexation, contrary to. the di- 
rection of this order. Ord. Canc. 11. 7 Car. 1631. 

The Regiſter of the court Hall not enter in his office 
any common rule or attachment which iſſues from the Six- 
clerks Office, but by a note or warrant under the Six-clerk's 
own hand that is attorney in the cauſe, or his deputy; and 
the Six-clerks are carefully to ſee that all common rules and 
attachments be duly entered in the houſe-book, and with 
the regiſter, according to the ancient courſe of the court; 
and no under clark in the office ſhall enter any rule in the 
houfe-book or the regiſter, until the ſame be firſt entered 
with the S:x-clerk, to whom the ſaid rule is proper to be 
given. Ord. Conc. 45. 2 Car. 1646. 

No clerk of this court Hali iſſue any attachment ſor not 
appearing, but upon afid2yit poſitive and certain of the day 
and place of uch fervice of the ſulpœna, and the time of the 
return thereon, „hereby it ſhall appear that ſuch ſervice was 
mace in Jaden, cr within twenty miles thereof, four days 
at the leaſt, excluding the day of ſuch ſervice; and if above 
twenty miles, then to have been eight days before ſuch at- 

achment entered; and that ſuch attachment ſhall not be 
diſcharged, but upon payment of uſual coſts, and fo the 
ſuccceding 
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facceeding coſts to be doubled. Ord. Canc. 94. per Lord 
Clarendon and Sir H. Grimſton. 

All proceſs of contempt ſhall be made out into the county 
where the party proſecuted is reſident, unleſs he ſhall be 
then in or about London; in which caſe, it may be made in 
the county where the party then is; and if any perſon ſhall 
be taken upon proceſs otherwiſe, or irregularly iſſued, the 
party ſo taken firſt appearing unto, and ſatisfying the proceſs 
which did regularly iſſue againſt him, ſhall be diſcharged 
of his contempt, and have his full coſts, to be taxed of courſe 
by the * Six-clerk, not towards the cauſe, for ſuch undue or 
irregular proſecution, from the time that the error firſt grew, 
without motion or other order. Ord. Canc. 112. 

Every ſuitor who proſecuteth a contempt, ſhall do his beft 
endeavour to procure each ſeveral proceſs to be duly ſerved 
and executed upon the party proſecuted ; and his wilful de- 
fault therein appearing to the court, ſuch perſon offending 
ſhall pay unto the party aggrieved good cofts, and loſe 
the benefit of the proceſs returned with out ſuch endeavour. 
[lid. : 

All attachments in proceſs ſhall be diſcharged, upon the 
defendant's payment, or tender to the plaintiff's clerk and 

ccfuſal, of the ordinary coſts of the court, and filing his plea, 
anſwer or demurrer (as the caſe regularly requires) ; but 
yct upon motion in court, or petition in that behalf. hid. 

And if after ſuch conformity and payment of coſts (or 
tender and refuſal thereof) any farther proſecution ſhall be 
had of the ſaid contempt, the party proſecuted ſhall be diſ- 
charged with coſts. 1bid. 

No proceſs of contempt ſhall be made forth, and ſent to 
the Great Seal, at the ſuit of any perſon proſecuting as 
plaintiff in forma pauperis, until it be ſigned by the Six- 
clerk, who deals for him, and the Six-clerks are to take 
care that ſuch proceſs be not taken out needleſsly, or for 
vexation, but upon juſt or good grounds; as they will 
anſwer it to the court, if the contrary ſhall appear. Ord, s 
Cane. 125. 
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If after an arreſt upon an attachment, and a cepi corpus 
returned, the defendant eſcapes out of the kingdom, a Ser— 
jeant at Arms ſhall be granted, and upon return a ſequeſtra- 
tion. 1 Fern. 344. 

An attachment for non-performance of an order againſt 
one in the Fleet, is directed to the Warden of the Fleet ; and 
on his return that he is a priſoner, ' you may move for a ſe- 
queſtration. Meſ. 3or. 

The Sheriff cannot take bail on an attachment for not 
paying coſts; but a meſſenget goes to bring in the party. 
Preced. in Chan. 331. Gilb. 8 5. 5 

A Solicitor mult ſerve his client with the order for tax- 
ing his bill of coſts, and the Maſter's report, whereby ſuch 
coſts are aſcertained, before he can take out an attachment 
for them. Barn. 226. 

When you make out an attachment returnable three or 
four days after the % e, if you arreſt the party, it is good; 
but if you let the return expire, and nothing is done upon it, 
and then make out another attachment, here you will be al- 
lowed in colts but for one writ, in caſe the party is taken upon 
the ſecond ; for there muſt be filteen days between the 12/1e 
and return of each proceſs where the plaintiff intends to ſe— 
queſter defendant's eſfects; and if, in proceeding thereto, the 
detendant be taken, he mutt pay obedience to the rules and 
orders, or pertorm the duty decreed by the court, and pay 
colts of the proceſs, before he can be diſcharged, When 
the party is taken upon an attachment, he muſt pay coſts, 
which are 12s. 6d. and enter into a bail-bond, with two ſure— 
ties in 29/, cach, to the plaintiff, to appear and anſwer, as 
the caſe is, at the return of the writ, where the contempt 
is of a bailable nature, If the writ be not executed, the 
coſts are 115. 

In all cafes where the Sheriff dozs not make his return of 
the writ, if directed to him, this court, upon motion, will 
make an order upon him, to return the writ at a day certain; 
and upon affidavit of ſervice, and his refufal or neglect fo to 
do, will amerce him; which amercement 5: generally 5 J. and 


3 is 


Attachment. 107 


is to be eſtreated into the Exchequer, or order him to ſtand 
committed to the Fleet priſon. - 

An attachment iſſued againſt a perſon out of this court, 
and the Sheriff had the body in cuſtody, and took a bail- 
bond for his appearnce, which he delivered to the plaintiff, 
who moved at a former ſeal, that the Sheriff might bring in 
the body; and the court made a rule upon him to ſhew 
cauſe, why he did not bring in the body. The council for 


the Sheriff ſhewed for cauſe, that he had delivered over 


rhe bail-bond to the plaintiff, and had not the cuſtody of the 
body now, Lord Hardwicke allowed the cauſe ſhewn by the 
Sheriff, and diſcharged the rule; for the plaintiff is not 
without remedy, as he may have a meſlenger into the 
county where the perſon lives, which is now a motion of 


| courſe upon a cepi corpus returned, though formerly the court 


allowed meſſengers to thoſe particular juriſdictions, only 
where the Sheriffs had the amercements themſelves ; but the 
rule now is, to ſend a meſſenger into every county gene- 
nerally, without any reſtriction. 2 A. 507. 

In attachments, and all other writs, regard muſt be had 
to the juriſdiction and privileges of certain places; which 
{ce at the end of this volume. 

The form of this writ being“ to anſwer to us, as well 
„touching a contempt, which he, as it is alledged, hath 
committed againſt us; as alſo, ſuch other matters as 
„ ſhall be then and there laid to his charge, and farther, 
« to perform and abide ſuch order as our ſaid court ſhall 
« make in this behalf,“ he muſt anſwer as well as clear 
his contempt at the ſame time, If defendant be in con- 
tempt for not anſwering, and then puts in an inſufficient 
anſwer, and the Clerk in court accepts the coſts of the 
contempt, it purges the contempt; and in the proceſs for 
the ſecond anſwer, the plaintiff muſt begin de novo; but if 
the coſts be not accepted, although tendered, and the firſt 
anſwer be reported inſufficient, the plaintiff may take up 
the proceſs where he left off.. Therefore it is uſual to re- 
fuſe the coſts for want of the firſt anſwer, until the Clerk 
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in court has ſeen whether it be a full anſwer, and then not 


to receive the anſwer without the coſts. 2 Wms. 481. 

Where the firſt anſwer is reported inſufficient, and the 
party taken on proceſs for not putting in a further an- 
ſwer, and he afterwards puts in a further anſwer, and pays 
the coſts of the contempt (for until then it is no anſwer), 
the courſe is that he muſt be diſcharged; and if the an- 
ſwer is afterwards reported inſufficient, you may carry on 
the proceſs of contempt at the proceſs you left off; he 
ſhould not lie in cuſtody until the Maſter reports whe- 
ther the anſwer was ſufficient, or not; which may be re- 
ported either way, and that after a long time. In caſe of 
an inſuſficient further anſwer, you are to take up your pro- 
ceſs of contempt juſt where you left off; which would 
not be fo, if he was to lie in cuſtody during that time. 
2 |. 110. Child v. Brabſon. 

If the contempt be pardoned, the defendant may appear 
and proceed us if there had been no proceſs. Chan. Ca. 
238. 

And the attachment may be ſuperſeded. Or if it be 
wregularly obtained, it may he diſcharged upon motion. 

The defendant is adjudged to pay to the plaintiff forty 
fhillings coſts, for ſuing out proceſs of contempt againſt 
him, being diſcharged by her Majeſty's general pardon. 
Jones v. Jones, 18 & 19 Eiiz. Ca. 79. Fulwocd v. Ful- 
wood, Toth. 48. | 

The Warden of the Fleet attends this court, and the 
court of E::chequer, by to deputies, and therefore 19 at- 
fachment Will lie againſt him, becauſe he is ſuppoſed to be 
always perionally in court; a fequeſtration ½, for not 
putting in his anſwer was moved for againſt the Warden. 
Per cur. It is common to {ufpend clerks of courts, and the 
wardens of the Fleet ; take the order for a ſequeſtration, 
which is a kind of ſuſpenſion, %. A=. 238. 

An attachment for non-appearance was taken out be- 
fore the bill was entered in the bill-book, though filed in 
the Six-clerk's office. Lord Chancellgr ſeemed to think an 
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entry in the bill book neceſſary to give the party notice: 
for private notice to his attorney is not ſufficient : but be- 
ing doubtful of the courſe of the court, he referred it to 2 
maſter. 1 Veſ. 53. Anon. 

By flat. 1 Ann. c. 8. ſ. 5. it is enated, That no pro- 
ceedings in any court of equity ſhall be determined, abated, 
or diſcontinued, by the demiſe of any King or Queen of this 


realm. 


Habeas Cozpus. 


HE extraordinary juriſdiction of the court of Chan- 

cery enforcing obedience to its rules, orders, and de- 
crees by prerogative proceſs, which in the firſt inſtance is 
in perſonam (unleſs the defendant be privileged or proceeded 
againſt as abſconding, purſuant to the fat. 5 Geo. 2. c. 25.) 
the writ of habeas corpus will be here conſidered as auxi- 
ſiary to, and forming part of the proceſs in perſonam, againſt 
parties incurring contempt of the rules and orders of prac- 
tice, by not appearing, not anſwering, or not complying with 
interlocutory orders, or performing a duty injoined by an 
abſolute decree of the court. 

The writ of habeas corpus in all other caſes is granted 
by the court in its ordinary capacity, and the whole pro- 
ceedings are on the law fide. 

The writ of habeas corpus in proceſs, is a writ iſſuing 
out of this court under ſeal, directed to the Warden of 
the Fleet, Sheriff, or Keeper of the priſon in whoſe cuſ- 
tody the party is, commanding the perſon to whom it is 
directed to bring into the court of Chancery, the body of 
the defendant on the return thereof, to abide ſuch order 
as ſhall then be made. The object of the writ is the re- 
moval of the defendant into the cuſtody of the court, and 
to give the party an opportunity of ſhewing cauſe why 
he does not appear, or anſwer, and in order to his clear- 


ing his contempt, that he may be diſcharged, or ſuch or- 


der be made touching the matter, as the court ſhall ſee 
cauſe ; and alſo to expedite and facilitate the proceedings in 
obtaining 
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obtaining a decree pro confeſſp; which decree is never 
made without abundant caution; and for this purpoſe, and 
to render this writ neceſſary, the party muſt be in cuſtody, 
either by having been brought up in cuſtody of a meſſenger, 
grounded upon a cepi corpus returned by the proper officer 
to an attachment or other proceſs, and committed to the 
Fleet, which is the priſon of the court (unleſs defendant 
be there when the attachment ifiued) or already in cuſtody 
in a county priſon, and detained for other cauſes in 
which caſe a habeas corpus cum cduſis muſt be obtained in 
order to bring defendant to the bar of the court, and to 
turn him over to the Fleet priſon. When defendant is 
brought up by habeas corpus cum cauſis from a county 
priſon, and ordered to be turned over to the Fleet priſon, 
or in confinement there at the time of iſſuing the firſt 
proceſs of contempt ; in order to obtain a decree pro 
confeſſo, it is neceſſary to bring defendant into court; and 
this 1s done by producing the certificate of the Warden 
of the Fleet priſon, if he be there, and moving for an or- 
der grounded upon ſuch certihcate, for a writ of habeas 
corpus to be directed to the Warden of the Fleet, com- 
manding him, at the return thereof, to bring the body of 
the defendant to the bar of the court, to anſwer his con- 
tempts, and for further order. The court; when he is 
brought up, admoniſhes him of the conſequences of his 
contempt, and interrogates him as to the cauſes of his 
refuſal, and uſually aſlign him a day to appear or anſwer 
(as it may be) and remand him to the Fleet upon motion, 
and if he ſtands out in contempt, an alias habeas corpus 
by order as before muſt be iſſued, and at the return 
thereof defendant being brought into court, and requeſt- 
ed to pay obedience to the rules and orders of the 
court, if he perſiſt in his contempt, upon motion he will 
be remanded to the Ft priſon until he clear his con- 
tempt, and further order and a pluries habeas corpus mult 
be awarded by order as above, and defendant being 
| brought again into court, and obſtinately continuing in con- 
tempt, 
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tempt, the court will, upon motion, remand him, and 
order an alias pluries habeas corpus to be awarded, and 
that the Clerk in court do attend with the record of the 
plaintiff's bill, that the ſame may be decreed to be taken 
pro confeſs. The defendant at the return of the alias 
pluries habeas corpus being brought to the bar, the court 
will proceed as before, and if defendant obſtinately 
ſtand out in contempt, an appearance will be ordered to 


be entered for him, purſuant to the Slat. 5 Geo, 23 25. 


and the Clerk in court attending with the record of the 
plaintiff's bill, the matter thereof will be decreed to be 
taken pro confeſſo againſt the detendant ; or if the contempt 
be for not anſwering, the court will make a ſimilar order 
for taking the matter of the bill pro confe %, and remand 


the party until he performs the decree of the court. Vid. 


tit. Decree pro confeſo. 

If defendant be brought up from a county priſon by 
babeas corpus cum catſis, which is the only method of re- 
moving him, if there be other detainers againſt him, every 
ſubſequent writ of habeas corpus to the Warden of the 
Jeet to bring defendant to the bar of the court muſt be 
ciliii caufts. 

To obtain this writ it is neceſſary to apply by motion 
or petition, generally by motion, for an order for a writ 
of habeas corpus to be directed to the officer in whoſe 
cuſtody defendant is confined, commanding him at the 
return thereof to bring the defendant to the bar of the 
court, and this is granted of. courſe, producing the at- 
tachment or other proceſs, with a cepi corpus returned 


thereon ;z and this order being drawn up, paſſed and en- 


tered, mult be left with the Clerk in court, who will 
thereupon make out the writ. ; 

Ihe return is always on a day certain in or out at 
term: there is no limited time between the ze/te and 
return, nor between the ifluing one writ and the return 
of another; but as a ſeparate order muſt be had for each 
weit, it ſeems as it the former writ ſhould be returned, 
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and upon the day of the return, if it be neceſſary, to move 
for an order for an alias &c. for which reaſon it is 
moſt convenient to make the return in term time, or on a 
feal-day. Each order muſt be left with the Clerk in court, 
when the writ is beſpoken. The form of the writ is as 
follows: 

« GEORGE the Third, by the grace of GOD, of great 

&« Britain, France, and Ireland, King, defender of the faith, 
c and fo forth, to the Warden of our priſon of the Fleet or 
© his deputy there, greeting. We command you that you 


« doon the day of bring before us 
<« into our court of Chancery whereſoever it ſhall then be, 
ce the body of by whatſoever name 


& or addition of names he is called or known, who is 
« detained in our faid priſon in your cuſtody (together with 
« an account of the cauſe or cauſes of his being taken into and 
« detained in cuſtody) to perform and abide ſuch and as 
« our court ſhall make in this behalf; and hereof fail not, 
« and bring this writ with you. Witneſs Ourſelf at J//- 
« minſter the day of in the year 
« of our reign 
Indorſed, purſuant to Stat. 31 Car. 2. 
By the Lord high Chancellor of Great Britain 
5 
A writ of habeas corpus againſt C. D. at the ſuit of 
G. A. : 


Label. | 
To the Warden of our priſon of the Fleet, or his deputy 


there; a writ of habeas corpus againſt C. D. return- 


able at the ſuit of G. MH. (or at the inſtance 
of defendant.) | 


In a habeas corpus cum cauſis the words in italics are 
inſerted, 


The priſoner being brought up from the county goal, to- | | 
gether with the cauſes of his commitment, by virtue of the | 

habeas corpus cum cauſis, the court orders him to be turned 

over to the Fleet priſon, where he will remain charged f 

as well with the detainers lodged againſt him below, as : 

alſo until he perform the decree or order of the court. 
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This writ is le ft open, and the order annexed to it, and left 
with the Bag-bearer of the Six-cletk's Office, who procures 
the ſignature of the Lord Chancellor to it, and after it is ſeal- 
ed, leaves it at the Clerk's ſeat ; the coſts are fourteen ſhil- 
lings and two-pence. An alias habeas corpus purſues the 


form of the beforementioned writ, adding after the words 


« We command you“ as before we have commanded you— a 
pluries habeas corpus * as often times wwe have commanded you” 
an alias pluries habeas corpus “ At before we have eſten- 
times commanded you. 

The ſervice is by delivering” the writ itſelf under ſeal to 
the warden, keeper, or perſon in whoſe cuſtody the defendant 
is, and keeping a copy of the label, and if he obey it not, 
the court will puniſh him in a ſummary way upon motion, 

A priſoner in a gaol in the country, being in contempt 
for not performing a decree, may be brought up by this writ 
and turned over to the Fleet, whence he is not to go till he 
has obeyed the decree of this court. 2. Ch. Rep. 151 192. 
A defendant may remove himſelf to the Fleet by this writ. 


Attachment with Pzoclamations- 


HE. writ of attachment with proclamations is a 
proceſs iſſuing out of and under the ſeal of the court, 
upon a contempt after a non eſt inventus returned to an at- 
tachment ; commanding the party to appear in Chancery ſub 
pena ligianciæ to anſwer the contempt as well as the mat- 
ters objected. We/?. Symb. 22. Where non eft inventus is 
returned on a capias iſſued in criminal matters the party 
is proclaimed,. and if he does not come in on ſuch procla- 
mation, he is declared an outlaw, So if he contemned 
the extraordinary juriſdiction, of the Chancery, he was 
proclaimed ; and if he was not taken, or did not come in 
upon ſuch proclamation then he was deemed a rebel, and a 
commiſſion of rebellion iſſued, which is the next proceſs. 
To obtain this writ, the attachment with a return of nen 
e inventus indorſed thereon, muſt be left with the clerk in 
1 3 court, 
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coutt, who will thereupon make out the writ, and leave 

it with the Bag-bearer of the Six-clerk's office to be ſealed, 

The form of the writ is as follows, — 

„ GEORGE the third, by the grace of GOD, of 2 eat 
Britain, France, and Ireland, King, defender of the faith, 
and fo forth, Lo the Sheriff of greeting. We 
command you on our behalf, to cauſe public proclama- 

tion to be made in all places within your bailiwick as 
well within liberties as without, whereſoever you ſhall 
think it moſt convenient, that 4. B. do upon his al- 
legiance on (here inſert the return) perſonally appear before 
us in our court of Chancery whereſoever it ſhall then be, 
and nevertheleſs, in the mean time, if you can find the 
ſaid A. B. to attach him ſo as to have him before us 
in our ſaid court at the time beforementioned, there to 
anſwer to us as well touching a contempt which he hath, 
as it is alledged, committed againſt us, as touching thoſe 
things which ſhall be then and there laid to his charge, 
and further to perform and abide ſuch order as our ſaid 
court. ſhall make in this behalf. And hereof fail not, 
and bring this writ with you. Witneſs Ourſelf at 
We/tminſter, the day of in the 
year of our reign 


Sewell, Reynardſon.” 


Indorſed, by the court, for not appearing (or not anſwer- 
ing) &c,— and about the middle put the ſurname of the 
Clerk in court who makes out the writ, | 
The Label. | 

To the Sheriff of an attachment with proclama- 
tions againſt A. B. for not appearing (or anſwering, as the fad is) 
at the fuit of returnable in fiſteeen days after 
Eafter next enſuing. | 

| Sewell, Reynardſon. 


To this writ ſubſcribe the ſurname of the Maſter of the 
Rolls and the Six-clerk in whoſe divifion the writ is made 
Gut. 


U 
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out (as before). It muſt then be entered with the Regiſter 
in the ſame manner as an attachment, and when it is ſeal- 
ed the Bag-bearer leaves it at the Clerk in court's ſeat, and, 


he ſends it to the Solicitor, to be ſent to the Sheriff or 


other officer to whom it is directed. 

There muſt be fifteen days between the teſte 4 return 
if a ſequeſtration be intended; unleſs an order be obtained 
to make the ſeveral proceſſes returnable immediate, when 
defendant reſides within ten miles of London. 

After a contempt duly proſecuted to an attachment, with 
proclamations returned, no commiſſion to anſwer ſhall be 
made out, nor any plea or demurrer admitted, but upon 
motion in court, and affidavit made of the party's inability 
to travel, or other good matter to ſatisfy the court touching 
that delay. Ord. Canc. 99. 

The reaſon why upon the firſt contempt on the firſt at- 
tachment, a commiſſion is allowed to iſſue, or a plea or 
demurrer to be put in, is, becauſe it does not appear to be 
an affected delay, and therefore upon tendering the coſts of 
the attachment the defendant may take his commiſſion, and 
upon like tender, the plea and demurrer are to be received ; 
but if there regularly iſſue an attachment with Nea 
tions, the defendant cannot of courſe purge his contempt 
by a meer tender, but he muſt apply to the court, to ſhew 
that his plea or demurrer are proper, and to exhibit a pro- 
per excuſe for his delay, that the court may ſee that there 
is no further likelihood of delay by the plea or demurrer 
put in, or by the commiſſion to anſwer granted. Gilb, For. 
Rom. 71. 

The preſent practice is upon payment or tender of the 
coſts to the clerk in court, which, upon an arreſt, are 
one pound three ſhillings and ſixpence, otherwiſe one pound 
one ſhilling and fix pence, to enter an appearance, or 


if the proceſs iſſued for want of anſwer upon the like. 


tender or payment to move or petition for time to anſwer 
(and in a country cauſe a commiiſion to take the anſwer) 


ſtating the party is in contempt; but the court will not. 


zive the ſame time as if no contempt had been incurred, 
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Commiſtion of Rebellion. 


Commiſſion of rebellion is a writ iſſuing out of, and 
under the ſeal of the court, directed ſometimes to 
the ſheriff *, but generally to ſpecial commiſſioners, there- 
in named jointly and ſeverally commanding them © to at- 
ce tach, or cauſe to be attached (the defendant) whereſo- 
ever he ſhall be ſound within the kingdom of Great Bri- 
« tain + as a rebel and contemner of our laws, &c.” and is 
uſually directed to ſuch commiſſioners whom the plaintiff 
appvints, commonly four in number. The words of the 
writ are, that they ſhall attach the party as a rebel and 
contemner of our laws; whence it ſeems the commiſſion- 
ers are authorized to take the party upon a Sunday, or in any 
privileged place, even within the verge of the court of the 
palace of Neſtminſter, or to break open and enter houſes ; 
for the deſign is, that he ſhould not be any where protect- 
tected by law; but in ſuch caſe it is adviſeable for them 
to call in the aſſiſtance of a peace officer. | 
It is agreed on all hands, a commiſſion of rebellion may 
be executed on a Sunday, though it iſſued for want of an 
appearance, or for want of an anfwer only. Arg. 1 Att. 57. 
The reaſon why this proceſs is uſually directed to com- 
miſſioners under the Great seal, and not to the proper mi- 
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A commiſſion of rebellion by the courſe of the court, iſlaes 
only to the Sheriff of Middleſex. 21/ms. 657. in notis. 

+ Before the union of the two kingdoms, the form of the writ 
was, ** Quod non omittas propter aliquam libertatem, quin eam 
ingrediar. et prefat. 4. B. ubicunq; inventus fuerit infra hoe 
„ regnum Angliæ, dom. Walliæ aut vil. Berwici ſuper Twee- 
« dam tanquam rebellion. &c.” or infra regnum Angliæ tan- 
quam, Wc, Wt, Symb. 185, The act for an union of the 
Kingdoms of England and Scotland into one kingdom, by the 
name of Great. Britain, occationed a variation in that part of the 
wilt, and the form is accordingly, The act did not extend 
the juriſdictian of the court of Chancery into Scotland, nor can 
this writ be exe-uted there. 

niſterial 
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niſterial officer, ſeems to be, becauſe the Sheriff eannot be 
ſuppoſed to execute all {uch pracels in perſon, and it may 
be inconvenient to lodge ſuch diſcretionary powers in the 
deputies appointed by a miniſterial officer; wherefore the 
court appoints its own commillioners, who are enjoined to 
do every thing very carefally, and are anſwerable for their 
miſbehaviour. A party taken upon this commiſſion cannot 
be bailed by juſtices of the peace, although the tenor of the 
writ imports an offence againſt the peace. 


If the proceſs be in execution, as for the contempt of an 
order of the court, whereby coſts are adjudged to be paid, ou 
non-performance of a decree, the commiſſioners ought not 
to bail the party, but ſhould keep him in cuſtody, and bring 
him into court on the day of the return, and get council to 
move that he be turned over to the Fleet priſon, where he 
will remain until he performs the duty, and pays the coſts 
of contempt, which are fifty ſhillings, and 65. 84. to each 
commiſſioner, who makes a return to the commition, 

Commiſſioners of rebellion not only might but ought to 
take a bond as a ſecurity from the defendant to appear, where 
it is upon the ordinary proceſs of the court, thogh a Serjeant 
at Arms could net in that caſe; but where it is upon an 
attachment, or contempt of an order of the court, Cc. 
there they ought not to take any ſecurity, but to have the 
body in court at the day of the return of the commiſſioa of 
rebellion. Bunb. 50. 


A party being arreſted upon a commiſſion of rebellion, 
for breach of a decree, was impriſoned for ſix weeks in the 
commiſfioner's houſe, and other places, and refuſed bail for 
his appearance to anſwer the contempt, &c. Defendant 
had, by order, entered his appearance upon the ſaid writ 


by his Clerk in court; upon reference to the Six-clerks, 


they certified, that the commiſſioners may either take or refuſe 
bail at their diſcretion ; but if they refuſe, they ought to bring 
the party up to the court without delay, and that bail was of- 
tered. The court, upon reading a precedent, ordered the 
| "3 Commiſſioner 
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commiſtioner to ſtand committed for his abuſe, and to pay 
defendant his coſts and charges ſuſtained by his impriſon- 
ment to be taxed. 1 Ch. Rep. 262. Inglet v. Vaughn. 

If the defendant be taken upon a commiſſion of rebellion 
which iſſued irregularly, the defendant ſhall have coſts. 
1 Vern. 269. And if an action at law be brought for 
an aſſault and battery, or falſe impriſonment, in execut- 
ing a commiſſion of rebellion, an injunction will be grant- 
ed, becauſe the irregularity ought to be puniſhed in this 
court, and can be only determined and examined here, 
at law ſuppoſing the commiſſion iſſued regularly, they 
will not allow that as a juſtification. 1 Vern. ut ſupra. 
And if an indictment be preferred, though the court has not 
orlginally and ſtrictly any reſtraining power over criminal 
proſecutions, and cannot interpoſe by injunction, yet it may 
make an order upon the proſecutor to {tay the proceedings 
on an indictment in certain caſes, 2 Att. 302, Mayor & Co. 
of York v. Pilkington, Bart. 

If the comamitiioners permit the party to eſcape, they will 
be committed till they produce him, if the eſcape be with 
their conſent, till they pay the debt.—If the defendant be 
reſcued, the reſcuer will be committed. 

One of the commiſſioners letting the defendant eſcape, 
being taken upon a commiſſion of rebellion, was to ſtand 
cmmitted to priſon, till he bring in the defendant. Toth, 

8. 
. Commiſſioners upon a commiſſion of rebellion, letting 
the party in contempt go where he liſted, ordered to be 
committed till they pay the debt. Toth. 40. 

A reſcue was returned upon a commiſſion of rebellion 
againſt Bonuille, who being examined, and his examination re- 
ſerred to two maſters, was found to have confeſſed the reſcue, 
whereupon he was committed to the Fleet priſon, and yet 
afterwards brought his action on the caſe at law againſt the 
commiſſioners for a falſe return: ordered that a ſubpœna be 
awarded againſt the faid Bonville, to ſhew cauſe why an in- 
junction Gould not iſſue to * proceedings at law; but af- 

tærwards 
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terwards defendant was allowed to proceed at 'aw, becauſe 
either of the parties may plead the ſpecial matter. Bonville 
v. Bonville, Ca. 152. Pra. H. Ch. 140, 

If the commiſſion of rebeilion be in meſne proceſs, and 
has a long return, the commiſſioners ſhould admit the party 
to bail, taking a bond from the party, with two or more 
ſureties, in the penalty of two hundred pounds, for his ap- 


pearing, or anſwering, and coſts. Tech. 37. "Ihe condi- 
tion of ſuch bond may be as follows : 


The condition of this obligation is ſuch, that if the 
« above-bounden A. B. ſhall and do perſonally appear be- 
fore our Sovereign Lord the King, in his Majeſty's High 
„Court of Chancery, on (inſert the day on which the proceſs 
« 75 returnable), upon a commiſſion of rebellion, iſſued out 
<« of the ſaid court againſt him, at the ſuit of C. D. and ſhall 
« anſwer as well for his ſaid contempt, as for all ſuch 
« things as ſhall be then and there objected againſt him, 


Ld 


c and do and perform what the ſaid court ſhall award, or 


« order in that behalf, then the preſent obligation to be 
« void, or elſe to remain in full force and virtue, Le.” 


Defendant this day made his perſonal appearance upon a 


commiſſion of rebellion, for ſaving his bond made to the 
commiſſioners in that behal': Brown v. Derby, Ca. 82. 
Commonly it is uſed to take the bonds in the name of 
the Lord Chancellor, Lord Keeper of the Great Seal of 
England, the Maſter of the Rolls, or to any two of the 
Maſters of the Chancery, all which are good and allowable 
by the practice of the eourt of Chancery. Ut jupra, 
Defendant this day made his perſona{ appearance in the 
court, upon a commiſſion of rebellion, according to his 
bond made to the Right Honourable the Lord OA in 


that behalf. Prac. H. Ch. 110. 


The return to this proceſs is made by two or more of the 
commiſſioners who a& under it; if they refuſe or neglect 
to make a return at the court, on motion or petition, will 

"2 *& order 
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order them to return it; and upon diſobedience to the or- 
der, the court will upon motion grounded upon affidavit of 
ſervice of the order commit them ; for, not being parties 
to the ſuit, no writ of execution af the order is required 
to bring them into contempt, | 

A commiſſion of rebellion for non-performance of coſts 
was awarded againſt defendant, to one John ap David, 


who did thereupon apprehend defendant, and, for his more 


ſafe keeping, delivered him to the Sheriff, who took charge 
of the priſoner accordingly, and now refuſes either to de- 
liver the priſaner to the commiſſioner, or to bring him him- 
{elf into court at the day. A day is therefore given to the 
ſaid Sheriff to bring into this court the body of the ſaid 
defendant by Thurſdzy next, upon pain of ten pounds. Ca, 
150. Evans v. Rees, Fs 5 
This proceſs is made out by the Clerk in court, upon 
producing the writ of attachment with proclamations re - 


turned non g inventus by the proper officer, The form of 
the writ is as follows ; 


« GEORGE the Third, by the Grace of GOD, c. 
« To Edward Mayot, William Marne, John Smith, and 
Harry Bateman, Gentlemen, greeting: Whereas by 
public proclamations made on our behalf by the Sheriff 
of Middleſex, in divers parts of that county, by virtue 


« of our writ to him directed, Robert Edwards hath been 


commanded, upon his allegiance, perſonally to appear 
« before us, in our court of Chancery, at a certain day 
“ now paſt: yet he hath manifeſtly contemned our ſaid 
«< command. Therefore we command you, jointly and 
% ſeverally, to attach, or cauſe the ſaid Robert Edwards 
to be attached, whereſoever he ſhall be found with- 
in our #:»gdom of Great. Britain, as a rebel and con- 
temner of our laws, ſo as you have him, or cauſe him 
to be before us in our ſaid court, on (inſert return day) 
„ whgreſoever it ſhall then be, to anſwer to us as well 


I touching 


5 


« be then and there objected againſt him, and further to 
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touching the ſaid contempt, as alſo ſuch matters as ſhall 


perform and abide ſuch order as our ſaid court ſhall make | 
« in this behalf, And hereof fail not. We alfo hereby A ö 
« ſtrictly command all and ſingular mayors, ſheriffs, bai- 222 . 
& lifts, conſtables, and other our officers and loyal ſub. 7:08 
« jects and ſervants whomſoever, as well within liberties 7 rw: | 


« as without, that they, by all proper means, diligently L of 
„aid and aſſiſt you, and every one of you, in all things, 
in the execution of the premiſes. In teſtimony whereof 
5 we have cauſed theſe our letters to be made patent. Wit- 
« neſs Ourſelf at J/:/tminſter this 
in the — — year of our reign, 


Sewell, Reynardfon, 


day of ——, 


The names of the Maſter of the Rolls, and the Six-clerk, 
are ſubſcribed to this writ, and then it is to be folded up as 
an injunction, and indorſed ©* By the court a commiſſion 
of rebellion,” (for want ef an appearance or of an anfwer, or 
non-performance of a decree, order, &c. as the caſe is) & at 
the ſuit gf plaintiff,” Near the bottom, write the = 
Matter of the Rolls and Six-clerk's name, and on the label 
the Clerk in court's name. 


——  — — — 


The commiſſion being thus made out; upon a ſheet of 
treble ſixpenny ſtamped paper, and a ſheet of paper un- 
ſtamped, make two docquets in the following form; 


The King and ſo forth. A commiſſion of rebellion di- 
rected to (inſert commiſſioners names) jointly and ſeverally, to 
attach Robert Edwards, defendant, for want of (appearance 
anſwer, &c. as the caſe is) at the ſuit of Charles Banbury, 7 
plaintiff, returnable Witneſs the King at IWWe/t- 
minſter, the in the year of 
his reign, 


day of 


Sewell, Reynardſon. 
Lee, Clerk, 


The 
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| The Maſter of the Rolls and Six-clerk's names being 
ſubſeribed, as before, fold up the docquets like an order, 
and indorſe on the back of each of the docquets, near the 


top,“ Commiſſion of rebellion, Banbury againſt Edwards,” 


and ncar the bottom the Maſter of the Rolls, Six-clerk, and 
Clerk in court's names, The commiſſion being given to the 
Bag-bearer of the office, to be ſealed together with the doc- 


quets, he leaves the docquet unſtamped with the entering Re- 


giſter, to be marked with an intratur, and procures the doc- 


quet, upon ſtampt paper, to be ſigned by the Lord Chan- 


cellor, and leaves it with the Clerk of the Hanaper office: 
the commiſhon 1s brought back ſealed, and left with the 


Clerk in court, and delivered to the Solicitor, or to the 


Commiſſioners to be executed. 

There muſt be fifteen days between the tee and return 
of this and the ſeveral proceſſes in proceeding to a ſequet- 
tration, unleſs an order be obtained to make it returnable 
i nmediatce | 

The defendant was apprehended npon commiſſion of re- 
pellion, where neither attachment nor proclamation were en- 
tered with the Reyitter ; therefore diſcharged of the com- 
miſſion of rebellion and contempt ; and T hemas Flower, one 


of the clerks of tke court that made out the commiſſion of 


rebellion, to pay the defendant ſuch coſts for his vexation 
as Doctor Lewis, one of the maſters of this court, ſhall 
aſſeſs. Prac. H. Ch. 154. 

The wife was apprehended by a commiſſion of rebellion, 
for that her huſband and ſhe have not anſwered the plaintiff's 
bill; and being taken, was carried bound to priſon, and 
kept there in very ſtrict ſort. Although her huſband is not 
brought in to anſwer, without whom ſhe is not compellable 
to anſwer; therefore it is ordered, that the writ be diſ- 
charged, until ſhe and her huſband may be brought together 
to anſwer z and in reſpect the wife was unorderly brought 


in without her huſband, and ſo hardly dealt with, the plain- 


tiff ſhall pay unto her coſts as the court ſhall award. Roſe 
v. Bourne. Proc. I. Ch. 171. 
Serjeant 


Serjeant at Arms. 


HE office of Serjeant at Arms is held by patent 
from the crown for life : the Serjeant at Arms at- 
tends upon, and bears a gilt mace before the Lord Chan- 
chancellor, Lord Keeper, or Lords Commiſſioners for the 
cuſtody of the Great Seal. This officer has ſeveral depu- 
ties, ſome of whom are uſed as and called meflengers *, 
(as is ſaid) before a commiſſion of rebellion. 

By this officer the court executes its proceſs, in taking 
perſons into cuſtody, who refuſing or neglecting to 
perform a decretal ſentence of the court, have ſtood out 
in contempt until a commiſſion of rebellion jn execution 
of a decree or order hath been returned non g inventus 
or on meſne proceſs, when obedience to the rules and or- 
ders of practice, in certain cafes, and a cepi corpus hath 
been returned, and bail taken by the Sheriff, a Meſſenger, 
or deputy of this officer is ordered to bring up the party, 
unleſs there be other detainers againſt him. The inter- 
poſition of this officer is neceſſary when plaintiff intends 
to ſequeſter defendant's real and perſonal eſtates and ef- 
fects; the three before mentioned proceſſes not having 
effectuated the purport for which they iſſued, the court, 
ex abundanti cautela, preſuming there might be ſome neg- 
ligence in the ordinary officers or miniſters of juſtice, 
or leſt the commiſſioners in the commiſſion of rebellion 
{perſons nominated and appointed by the complainant) 
ſhould collude with or be warped in favour of their em- 
ployer to the prejudice of the defendant : to ſatisfy it's 
conſcience, and be informed whether the defendant doth 
actually hide himſelf from juſtice, or not; the court al- 
way ſends an officer of its own; and this praceſs muſt 
be applied for, and the default certified by the officer 
before a ſequeſtration can be regularly iſſued, unleſs the 
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party be a peer or peereſs of the realm, a biſhop, 2 mem- 
ber of the Houle of Commons, or an abſconding defend- 
ant proceeded againſt according to the flat. 5 Geo. 2, 
c. 25. 


was made by the Lord Keeper Finch, reciting, that upon 
complaint made by the Serjeant at Arms attending 
the Great Seal, that after contempts are proſecuted to 
a Serjeant at Arms and a commitment pronounced, 
the proſecutor will draw up the order, and never 
take forth a warrant thereon, but make uſe thereof to 
force the party proſecuted into ſome compoſition, ſometimes 
for the whole matter in difference, but uſually for the 
diſcharge of the contempts, whereby the Serjeant's em- 
ployment is rendered in great part ineffectual ; for pre- 
vention whereof, his Lyrdfhip doth order, that after any 
order for a Serjeant at Arms ſhall be granted by the court, 
the regiſter ſhall, on requeſt, draw up the ſaid order, and 
deliver the ſame to the Serjeant at Arins or his deputy, and 
no other perſon, they paying for the ſame; b y which means 
he ſhall or may endeayour to apprehend the par ty proſe- 
cuted, and bring him into this court to anſwer his- ſaid 
contempt if he can; but if he cannot, his lordſhip doth 
further order, that no order for a Serjeant at Arms drawn 
up and paſt the regiſter be diſcharged, and the concempt 
thereupon, without the Serjeant's fees be paid to him, and 
a certificate under his hand, certifying the ſame ; and 


CO —_Y 


after the ſaid order being ſo drawn up, aud paſſed as afore- 


ſaid, no private or other agreement ſhall be made between 
the party or parties, or the perſon or perſons ſo ſtanding 
in contempt as aforeſaid, or any other perſon there, or 
any on their behalis, without ſuch ſatisfaction ſhall be 
made, and a certificate of the ſame ſhall be produced to 
the court — Ord. Canc. 151. 26 Car. 2. Revived 
by the Lord Keeper by order, dated 13 July, 1685. 


1 Ja. 2. Revived again by order 6 June, 1694. 
6 Mn. z. whereby it was alſo further ordered, that when 
T9 any 


| Several abuſes having crept into this practice, an order 
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any motion ſhall be made for à Serjeant at Arms, the 


council moving for the ſame ſhall immediately, in court, 
deliver unto the Regiſter the commiſſion of rebellion, and 
tell who is Clerk in court, that the Serjeant at Arms may 
have an account of him where the contemner lives, and 
that the order be drawn up by the Regiſter, and delivered 
to the Serjeant at Arms or his deputy, they paying for the 
ſame, to. take out a warrant thereon, whereby the party or 
parties ſo in contempt may be taken into cuſtody, and 
be brought into this court to anſwer the ſame... Ord. 
Canc. 199. 
By order, dated 13th May 1921, 7 Geo. 1. reciting that, 
upon petition of the Serjeant at Arms, ſetting forth that he is 


intitled to take all perſons into cuſtody who ſtand in con- 
tempt to a commiſſion of rebellion, returned non 2/? inventus, 


and further ſtating that ſeveral orders of commitment (for 
certain contempts in the ſaid petition contained) had been 
executed by the Warden of the Fleet, or elſe he had made 
returns non eft inventus, whereupon ſequeſtrations have 
been obtained contrary to the rules of the court, that the 
ſaid petition came on to be heard before his lordſhip, 
and upon hearing ſeveral precedents, and what was al- 
ledged on either ſide, his lordſhip declared that no ſequeſ- 
teration can regularly iſſue to ſequeſter the eſtate of any 
perſon who cannot be found, but upon the return on . eff 
inventus of the Serjeant at Arms, and doth therefore order 
that from henceforth, where any perſon is in contempt, 
either for want of an appearance or anſwer, or for not 
yielding obedience to any order or decree of this court 
(unleſs it be for contemptuous language, or the beating 
or abuſing any perſon in the ſerving of the proceſs of this 
court, or other contempts of the like nature), the Serjeant. 
at Arms attending this court, do apprehend- and. bring 
the contemner to the bar of this court to anſwer ſuch con- 
tempt ; but if the contemner cannot be found, then to re- 
turn non oft inventus, to the end a ſequeſtration. May re- 


Sula ilue according to che ancient uſage and practice 
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of this court; and that proceſs do for the future iſſue ae. 
cordingly, and that it be made a part of all orders for 
giving time to anſwer, or for doing any other act upon 
the party's entcring his appearance with the Regiſter, that 
the party, when he enters ſuch his appearance, do like- 
wiſe conſent that a Serjeant at Arms ſhall go againſt him, 
as upon a commiſſion of rebellion returned nor &ft inven- 


tus, in caſe of non-compliance, Ord. Can. 200. 


This laſt order ſeems to have been made to correct the 
irregularity of iſſuing ſequeſtrations upon the return of 
the Warden of the Fleet. 

If a party be taken by the Serjeant at Arms in execution, 
he muſt be kept in cuſtody till the return, and then brought 
up to the bar of the court; or if he be taken for want of ap- 
pearance, or anſwer, upon entering his appearance or filing 
his anſwer, and paying coſts of contempt, he ſhould be 
diſcharged, (for the Serjeant at Arms can take no bail. 
bond) ; and if plaintiff's Solicitor refuſe to difcharge him, 
the court will, on motion or petition. 

An order for the Serjeant at Arms is granted on the 
return of non eſt inventus, upon a commiſſion of rebellion 


upon motion in court, When a perſon moves for a 


| Serjeant at Arms, upon a commiſſion of rebeflion re- 


turned, the commiſſion of rebellion is always produced, 
and is in the hands of the counſel, who makes the mo- 
tion, he delivers it into court, and it is left with the Re- 
giſter. | 

The reaſon why this proceſs 1s obtained upon motion 
only, is becauſe there is nothing to iſſue under the Great 
Seal, fo that ſince there is no proceſs under the ſeal to 
make it a record of the court, there muſt be an act of the 
court to ſend the Serjeant at Arms. 

The order for the Serjeant at Arms being drawn up, 
paſſed and entered, the Clerk in court or Solicitor gives 
it to that officer, wha procures a warrant thereon, and at 
the return thereof certifies in what manner he has acted 
under it. The return which he makes upon the back of 


the warrant muſt be filed at the Report office, before a ſe- 
queſtration 
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queſtration can regularly iſſue . The coſts are not ſettled 
as upon the former proceſſes, but are to be taxed by the 
Clerks in court for plaintiff and defendant, and are. accord- 
ing to the diſtance the Serjeant has to ſeek for the party. 
Where a party has had the uſual orders for time to an- 
ſwer, and by a ſubſequent order is to enter his appcar- 
ance with the Regiſter, and ſubmit that the Serjeant at 
Arms ſhould go without further motion, in ſuch caſe the 
Serjeant at Arms is. granted upon a certificate of the Six- 
clerks, that the anſwer is not filed “. 

The party taken upon this proceſs muſt clear his con- 
tempts, and pay the coſts, before he can be releaſed, and 
if it be in execution, he muſt be detained in cuſtody, and 
brought into court, and, upon motion, committed to the 
Fleet until he perform the matters decreed. 


Segueſtration. 


HE procefs of fequeſtration is a writ or commiſſion 
T iſſuing under the Great Seal, ſometimes directed to 
the Sheriff or (which is moſt uſual) to certain perſons 
of the plaintiff's own naming, empowering him or them, 
to enter upon, poſſeſs, and ſequeſter the real and perſonal 
eſtate and effects of the defendant, (or ſome particular 
part or parcel] of the lands), and to take, receive, and ſe- 
queſter the rents, iſſues, and profits thereof, and keep the 
ſame in their hands, or pay them in ſuch manner, and to 
fuch perſons as the court ſhall in its diſcretion appoint, un- 
til the parties ſhall have appeared toor anſwered the defend- 
ant's bill, or performed fome other matter which has becn 
ordered and enjoined by the court, in the proceſs ſpecifically 
mentianed, and for not doing whereof, he is in contempt. 
There were great ſtruggles between the courts of 


comman law, and the courts of equity before this proceſs 


was eſtabliſhed ; the former holding that a court of con- 
feience could only give remedy in perſanam, and not in 


* 3 £8. 569. 
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rem *, and that ſequeſtrators were treſpaſſers againſt whom 
an action lay; in Blagrave v. Watts. ſuch commiſſions 
were adjudged to be agaitift law, for that if a man be ſued 
in a court of conſcience, and will not obey, his body is 
to be impriſoned, and no commiſſion ought to be awarded 
for the taking of his goods +. The chancellor, in Colftoy 
v. Gardiner t, cites a caſe of an indictment for murder, for 
laying on a ſequeſtration, one being killed. Queſtion was, 
if juſtifiable, or not? Pardon ſued out. 20 Fac. Ehkves. 
Sequeſtrations were firſt introduced in Sir Nicholas Ba- 
con's time, and then but ſparingly uſed in proceſs, and after 
a decree to ſequetter the thing in demand only ||. It is 
faid the firſt inſtance of a ſequeſtration after a decree was 
in Sir Thomas Read's caſe, in Lord Coventry's time; ano- 
ther was iſſued in Lakes v. Meu es, 11 Fac. §; and in the 
caſe of Hyde v. Pittit, 1666, and affirmed i in parliament q; 


and by the court, of Exchequer in Gnavus v. Fontaine, 


1687, and in a caſe of /J/þitham v. Bland, in Lord 
Shafteſbury's time *. 

This proceſs is now become by long uſe and acquieſcence, 
and is looked upon as, the legal and ordinary proceſs to 
enforce obedience to the decrees and orders of the court 
ſo that no court will ſuffer them to be ſhaken or reflected 
on t; and even acts of parliament have by a Saane 
countenanced and eſtabliſhed them . 

A ſequeſtration out of Chancery is more effectual than 
an execution by ſieri facias at law : for a ſequeſtration may 
be awarded againſt the goods, though the party is in 
cuſtody. upon the attachment: whereas at law, if a ca. ſa. 
be executed, there can no fieri fucias iſſue. Caſ. temp. 
Talbot 222. N 
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j 2 Chan. Ca. 44. || 1 Fern. 421. 0 Toth. 176. «| Bacon's 
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If, before the ſequeſtration awarded, the defendant 
have conveyed his lands: by covin, the ſequeſtration ſhall 
be awarded againſt the defendant and his aſſigns, 2 Chan. 


Ca. 44 · 
So if land be ſettled with a power of revocation, it will 


be ſubject to the ſequeſtration, though the decree was for 


a perſonal duty, not for land. 1 Ch. Ca. 242. 

If after a ſequeſtration the goods are embeziled by a 
ſtranger, he ſhall be examined for his cont A 2 Chan. 
Ca. 82. 


But a decree in . 45d not'Vind the right of 


the land, but only the perſon, if he does not obey it. 
1 Roll. 373. l. 25. 4 ſoft. 8 4. 


Copyholds may be ſequeſtered, though not extendible at 


common law, or the fat. of :tm. 2. For courts of equity 
have pote/latem extraordin. et abſolutam but it ſeems a 
doubt, whether ſuch. a ſequeſtration can be. revived againſt 


the heir of the copyholder, which ariſes from the diffi- 


culty of obliging the lord to admit, and depriving the 
lord of his fine, &c. upon the death of his tenant. 2 Chan. 
Ca. 46. Barnard. 431. 


The defendant' was committed to the Fleet, for not per- | 


forming a decree, and the lands ſequeſtered, and the plain- 
tiff put in poſſeſſion of the lands which were in mortgage 
to him. It was inſiſted that by the plaintiff's having the 


lands, and by the defendant's being in priſon, there was 4 


double execution; but it was ordered with aſſiſtance of 
judges, that the defendant ſhould not be diſcharged till 
he had abſolutely aſſured the lands to the plaintiff, or ſa- 
tisfied him his money and damages, and that the plaintiff 
hold the lands in the mean time. 1 Chan. Rep. 152. 


Upon affidavit that the defendant was gone into Hol- 


land, to avoid the plaintiff's demand againſt him, and he 
having been Arreſted upon an attachment, and a cept 


Corpus returned by the Sheriff, the court, upon motion, 


granted a Serjeant at Arms againſt him, and upon the return 
thereof granted a ſequeſtration. 1 Vern. 344+ 


A ſee 
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A ſequeſtration goes not till ſuit. revived againft the 
heir, unleſs the father's conveyance be pleaded. 2 Chan. 
Ca. 46. 

A decree for a debt does not bind * real eſtate, act. 

ing only in perſanam, not in rem, and the remedy upon a 
decree to affect the land is only for a contempt, where- 
upon the party proceeds to a ſequeſtration: which proceſs 
is not of very long ſtanding: and that a ſequeſtration is 
but a perſonal proceſs, appears by its falling and abating by 
the death of the party; an extent upon a judgment does 
not ſo abate. 2 Vins. 620. 

After the defendant was committed for eee e ? 
of a decree, yet the court ordered that a ſequeſtration ſhould 
be granted to levy money of his in other men's bands; and he 
was committed becauſe his wife would not WR in bonds 
after. Toth. 273. Lakes v. Meares. 

The defendant being in the Fleet, the money decreed 
was ſequeſtred, it being in the Fleet. 1 Chan. Ca. 92. 

Defendant being in contempt for diſobeying a decree, 
and being a priſoner in Briſtol, was brought thence by 
habeas corpus, and turned over to the Fleet, and refuſed. to 
obey the decree. The court ordered a ſequeſtration a- 
gainſt his real and perſonal eſtate. 2 Chan. Rep. 151. 

If a Prebend has a diſtinct corpſe it may be ſequeſtered, 
but where he 1s only a member of the body aggregate, and 
the inheritance is in the Dean and Chapter, there cannot 

be a ſequeſtration. 1 Sat. 320. 

A ſequeſtration 1/7 is the firſt proceſs againſt a Peer or 
member of the Houſe of Commons; but when it is granted 
againſt a Peer for want of an anſwer, it is good cauſe againſt 
ſuch order niſi to ſhew that the anſwer is put in, which muſt 
be allowed, and when that anſwer is reported inſufficient, 
the plaintiff muſt move de novo for a e niſt, 
2 Wins. 385. 

If there be a ſequeſtration "my for want of an anſwer 
againſt a member of Parliament, and he puts in an anſwer 
before the order is made abſolute, and exceptions are taken 

to 
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to this anſwer, the court will enlarge the time for ſhewing cauſe 
till it ſhall appear whether the anſwer is ſufficient or not. 


3 Ait. 740 Butler vs Raſhfield, 
A ſequeſtration was granted againſt an infant Peer for 


not appearing, and the ſequeſtrators received the rents. 
| % 2 Chan. Ca. 163. 


If a Peer of the realm appears and does not anſwer, for- 
merly an attachment lay, but now by order of Parliament 
no proceſs lies, but a ſequeſtration. Comb. 62, 


A ſequeſtration, unleſs cauſe, was ordered, both againſt - 


the Counteſs Dowager of Shaft/bury, and the Counteſs of 
Gainſborough, for a contempt, in contriving and effecting the 
marriage of the Earl of Shaft/bury, an infant, without con- 
ſent of his guardian, named by his father's will, and with- 
out applying to the court, the matter of the ſaid infant 
and guardian being then before the court ; but this matter 
being brought before the Lords Commiſſioners, after the 
removal of Lord Macclesfield, it was obſerved that this con- 
tempt was not ſworn upon the Lady Gainſborough, whereas 
an order for a ſequeſtration is a judicial act of the court, and there- 


fore muſt be founded upon a proper affidavit, as he (Lord Com- 
miſſioner Gilbert) apprehended, and ſaid that the order is 


the judgment of the court, and the ſequeſtration, the execution, 
and the judgment ought not to be founded upon conjecture 
only : for if ſhe be examined upon ſubſequent interrogatories, 
this will not make good the determination of the court, 
by a matter ex poſt facto. Gilb, Eq. Rep. 178. 2 Vins. 110. 
Where the ſequeſtrators ſeize the real eſtate of the 
party, any tenant or other perſon who claims title to the 
eſtate ſo ſequeſtered, either by mortgage, judgment, 
leaſe or otherwiſe, who hath a title paramount to the ſe- 
queſtration, ſhall not be obliged to bring a bill to conteſt 
ſuch title, but he ſhall be let in to conteſt ſuch a title in a 
ſummary way: he may move by his council as of courſe 
to be examined pro intereſſe jus, and in this caſe the 
plaintiff is to exhibit interrogatories in order to examine 
him for a diſcovery of his title to the eſtate, and he muſt be 
K 2 - examined 
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examined upon ſuch interrogatories accordingly : and the. 
maſter muſt ſtate the matter to the court, and the parties may 
entcr into proof, touching the title to the eſtate in queſtion ; 
and when the maſter hath ſtated the whole matter; the 
court proceeds to give judgement therein upon the report; 
and if it appear that the party who is examined pro intereſſe 
ſuo, hath a plain title to the eſtate, and is not affected with 
the ſequeſtration, then it is to be diſcharged as againſt him 
with or without coſts, as the court ſhall determine upon 
the circumſtances of the caſe, and lo vice verſa. Bac. 
Abr. vol. 4. 427. 

A ſequeſtration binds from the very time of awarding 
the commiſſion, and not only from the time of executing 
of it, and its being laid on by the commiſſioners ; for if 


that ſhould be admitted, then the inferior officer would 


have ligandi et non ligandi poteflatem. 1 Vern. 58. . Burdet. 
v. Reckey, | 

Bill to revive a ; ſequeſtration obtained againſt defend- 
ant's huſband, for a perſonal duty before his intermar- 
riage with the defendant, and to avoid the defendant's 
dower in the lands ſequeſtered betore the marriage, inſiſt- 
ing, that theſe lands were {ſo bound and covered by the 
ſequeſtration, that the defendant's right of dower could 
never attach. Demurrer thercto, and allowed. 1 Yern. 118. 
— On demurrer, Lord Keeper inclined, that a ſequeſtration 
for a perſonal duty determined with the death of the party, 
and could not be revived againſt the heir. Burdet and Rack- 
ley was Cited, where it was ruled ſuch a ſequeſtration ſhould 
not bind the feme, who came in for her jointure or dower, 
i Vern. 166. And it ſeems now to be ſettled, that a ſequeſ- 
tration is a perſonal proceſs which abates by the death of 
the party ; ſo that ſuch ſequeſtration being grounded on 4a 
decree for a debt or perſonal duty, cannot be revived againſt 


the heir of the defendant, ſecus in thoſe caſes in which ths 


75 


heir is bound. 2 //ms. 621. | 
Upon a queſtion, whether a ſequeſtration iſſued to compel 
performance of a decrec, abated by death of plaintiff, Per 
| gu. 
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eur. It is clear a ſequeſtration iſſued to compel perform- 
ance of the decree abates by the. death of the plaintiff: 
in an extent no right is veſted ; a liberate being neceſſary ; 
which comes near to the caſe of a ſequeſtration and that 
partakes not of the nature of a fi. fa. but of a writ of extent 
on a recognizance or diftringas; veſting no right in the 
party becauſe the execution is not complete, but a furthe 
act of the court is neceflary, which, whether by proceſs or 
order, makes no difference, and that further act is that 
after ſeizure by the commiſſioners of the goods, and profits 
of the lands, and return to the court, the party muſt apply 
to the court to have an account of the ſequeſtration taken, 
and an order made for ale of the goods, towards ſatisfaction 
of the duty decreed him, without which he cannot have it. 
For the writ of ſequeſtration does not require the ſequeſ- 
trators to levy to the uſe of the plaintiff, but only to 
detain and keep in their hands till the ſum is fully paid, 
the contempts cleared, and the court make further order 
to the contrary. It is not of a great many years ſtand- 
ing, that the court has ordered goods to be fold, to ſatisfy 
payment after a decrce ; but it is very lately that the court 
has ordered it for a collateral contempt in proceedings 
before a decree, which the court now does in aid of its 
proceedings. By the plaintiff's death therefore, before that 
further act, ſomething muſt be regularly done, by the 
executor to revive the proceſs and ſuit, the party having 
2 right to make a defence thereto ; for he may ſet up 
ſome collateral bar; as in caſs of a will, he may deny 
the ſeal of the ordinary, and the law books ſuppoſe he may 
be able to ſhew a releaſe. 1 Veſ. 180. L Param v. Broughton*. 

In Chancery not only the body of the defendant, but alſo 
his lands and goods are liable to a ſequeſtration; but no 
ſequeſtration lies, till the time for the return of the attach- 


n 


* A ſequeftration that iſſues as meſne proceſs, falls with the 
death of the perſon, /ecus where it iſſues for non- perſormance of 
a decree. 3 Ath. 594. 1 Vern. 58. Sed ques 
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ment is out on which the body was taken; for, until the 
return of the writ, it is quite uncertain whether the defendant 
will pay the money, or no z it is reaſonable a ſequeſtration 
ſhould lie, in caſe one taken into cuſtody by proceſs of 
Chancery continues in priſon without paying his debts, 
3 Ws. 240. Martin v. Kerriage. 

On the return of an attachment for non-performance 
of- an order againſt one in the Fleet, the next proceſs is a 
ſequeſtration, Moſ. 3or. 

A ſequeſtration againſt lands and goods, where the 
thing decreed was a perſonal duty. 1 Chan. Ca. 92. 

A voluntary conveyance on purpoſe to bar ſequeſtration, 
void. 2 Chan. Ca. 92. 

A ſequeſtration was executed upon lands of the huſband, 
out of which the wife had an annuity in lieu of jointure ; 
upon the death of the huſband, the court diſcharged the 
ſequeſtration as concerning thoſe lands, 1 Chan. Rep. 247 
Proctor v. Reynel. 

So a ſequeſtration upon a bill for a perſonal duty, does 
not avoid the dower of the wife, though the ſequeſtration 
was before marriage. 1 Vern. 118. Anon. 

If one defendant cannot be found to ſerve proceſs on 
him, if proceſs be againſt him till ſequeſtration, and he 
ſhall not appear, you proceed again't the reſt, as when one 
is outlawed at common law. 2 Chan. Ca. 139. Dic. 

Where a defendant is out of the reach of the court 
and cannot be made to appear, it amounts to the ſame 
thing as if the plaintiff had taken out proceſs for want of 
an appearance, and carried it through the whole line of 
proceſs to a ſequeſtration, 2 Ath. 510. Dauvent v. Walton. 

If a neceſlary defendant be proſecuted regularly to a 
ſequeſtration, the plaintiff may go on without him againſt 
the other defendant, Preced. in Chan. 99. Parker v. 
Blackborne. | 

After ſervice of a writ of execution of a decree againſt 

a corporation, the next proceſs is a diſtringas, and after 
that a ſequeſtration, which being once awarded, they can 


: never 
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never afterwards come to enter their appearance, as they 
might have done on the di/tringas. Preced. in Chan. 128. 
Hervey v. Eaſt India. Co. | 

One of the defendants is in contempt, and ſtands out to 
a ſequeſtration, and the cauſe is heard againft the other de- 
fendants : yet he may come in, and anſwer ; and the cauſe 
may be heard again as to him. 1 Vern. 228. 

A ſequeſtration, which is a kind of ſuſpenſion niſi, was 
granted againſt the Warden of the Feet, for not anſwering z 
he being ſuppoſed to be always 3 preſent in court. 
Me. 238. 

If the goods ſequeſtred are not ſufficient to ſatisfy his 
demands, the plaintiff may move to revive the order for 
a Serjeant at Arms. Me. 246. 

A ſequeſtration muſt be returned, before it can be mov- 
ed to diſcharge it on the death of the party as to lands. 
In Scacc. Bunb. 31. 

Sequeſtrators, for want of appearance after ſeizure of 
ſame goods, ought to apply to the court for further direc- 
tions for ſeizure, for the proceſs is to be looked upon only 
as a diſtringas ad infinitum at law: ſequeſtrators, for want 
of anſwer, have no power to ſell, or even remove goods, 
for the goods are to be retained in the nature of a pledge, 
to anſwer the contempt, and the plaintiff receives no in 
jury, for he may hear his cauſe pro confeſſo : if the ae 
trators do remove the goods, an attachment may be moved 
for againſt them. In Scacc. Bunb. 272. 

After goods or a real eſtate are ſeized upon a ſequeſtra- 
tion for want of an anſwer, the plaintiff may ſtill proceed 

till he has got the bill taken pro confeſſo. 2 Att. 23. A 
plaintiff cannot have the ſame benefit in carrying on the 
ſeveral proceſſes upon a contempt of the defendant before 
the hearing, as upon an abſolute decree; for in the latter 
caſe the plaintiff, after the proceſſes have been executed, 
and goods and eſtate ſequeſtered under them, may have 
both applied to ſatisfy his demand, which he cannot have 
upou proceſles for contempt only ; and therefore there is a 
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material and eſſential difference between the two. Die. ut 
ra. | | 

Where a defendant, for want of putting in his anſwer, 
has ſtood out the whole line of proceſs to a ſequeſtration, 
and the bill taken pro conſeſſo on a decree againſt him ag 
computandum, the court will not diſcharge the ſequeſtration 
on payment of coſts of the contempt only, but will keep 


it on foot as a ſecurity to the plaintiff for the defendant's 


appearing before the Maſter to take the account. 3 4th, 
468. Maynard v. Pomfret. 

This writ is always obtained upon motion; if it be moved 
for upon a return of on g inventus by the Serjeant at Arms, 
the council who moves has the warrant with the return in 
his hand, Sometimes it is applied for upon a certificate 
from the Warden of the Fleet of the party being in his cuſ- 
tody for non-performance of an order *. If the party in 
contempt reſiſt the Serjeant, or, when he is taken, make 
his eſcape, and ſtand out in contempt ; in ſuch caſes, upon 
affidavit of the facts, the court will, upon motion, grant a 


ſequeſtration, 


It is commonly directed to four perſons, whom the plain- 


tiff names, authorizing any two or more of them to exe- 
cute the ſame. 


No ſequeſtration, diſmiſſion, Sc. are to be granted upon 
petition. Ord. Canc. 12.3. 
The order for a ſequeſtration being drawn up, paſſed 
and entered, is to he left with the plaintiff's Clerk in court, 
together with the names of the perſons whom the plaintiff 
chuſes to have interted as commiſſioners, and the Clerk in 


court will make out the writ; the form whereof is as fol- 
lows : 


« GEORG the Third, by the Grace of G OD, of 
& Great Britain, France, and Ireland, King, Defender of the 
« Faith, and to forth. To Etward Ann, John Smith, 


—— ee 


Me. 301. 1 C. Ca. 92. 4 
Hilliam 


40 IWillian Warne, and Thomas Barnes : Whereas A. B. 


« complainant, exhibited his bill of complaint into our 
« court of Chancery, againſt C. D. defendant “: And 
« whereas the ſaid C. D. being duly ſerved with a writ iſ- 
« ſuing out of our ſaid court, commanding him, under the 
« penalty therein mentioned, to appear to and anſwer the 
« ſaid bill + hath [refuſed ſo to do] and thereupon all pro- 


te ceſs of contempt hath iſſued againſt him unto a Serjeant 


« at Arms: And whereas the ſaid C. D. hath cf late ab- 
« ſconded, and ſo concealed himſelf that the ſaid Serjeant 


at Arms hath not been able to find him, as by the cer- 


« tificate of the faid Serjeant at Arms appears: Know ye 
« therefore, that we, in confidence of your prudence and - 
« fidelity, have given, and by theſe preſents do give to 
« you, any three or two of you, full power and authority 
« to enter upon all the meſſuages, lands, tenements, and 


— 


f the defendant be a Peer of the realm, a Biſhop, or a member 
of the Houſe of Commons, the form 1s thus : And whereas the 
ſaid A. B. being duly ſerved vith a copy of the plaintiff*s bill, and 
a wwrit of ſubpœna iſſuing out of our jaid court, commanding him, 
under the penalty therein mentioned, to appear to and anſwer the 
ſaid bill, hath f [appeared accordingly : And whereas the ſaid A. B. 
hath not put in any anſwer to the ſaid bill] It was on the 
day of laſt ordered, that a ſequeftration ſhould i ue, directed 
to certain commiſſioners therein named, to ſequeſter the ſaid defend- 
ant's perſonal eflate, and the rents and profits of his real eflate, until 
the ſaid A. B. fhould || [ fully anſaver] the plaintiſt's bill, and our 
aid court make other order ta the contrary, unleſs the defendant, 
having perſonal notice theres, ſhould, within eight days after ſuch 
ſervice, ſhew unto our ſaid court good cauſe to the contrary : And 
whereas on the = day of —, the ſaid order was made 
ab/olut:, Know ye therefore, &c. as above, Ge. 

If the proces be for want of appearance, the words in brackets 
are to be omitted, and inſtead thereof—** f net appeared,” and 
the words © || appeared t are to be inſerted. 

+ Hath appeared, but refuſes to put in any anſwer thereto, if it 
be for want of anſwer, and the words in the brackets are to be 
emitted, — The form of the above writ is for want of appearance. 


real 
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real eſtate whatſoever, of the faid C. D. and to take, 
collect, receive and ſequeſter into your hands, not only 
all the rents and profits of the ſaid meſſuages, lands, te- 
nements, and real eftate, but alſo all his goods, chattels, 
and perſonal eftate whatſoever : And therefore we com- 
mand you, any three or two of you, that you do, at cer- 
tain proper and convenient days and hours, go to, and 
enter upon, all the meſſuages, lands, tenements, and 
real eſtate of the ſaid C. D. and that you do collect, take, 
and get into your hands, not only the rents and profits 
of all his faid real eſtates, but alſo all his goods, chattels, 
and perfonal eſtate, and detain and keep the ſame under 
ſequeſtration in your hands, until the ſaid C. D. ſhall 
rally anfwer the complainant's bill, clear his contempts, 
and our faid N wake other order to the contrary. 
Witneſs Ourſelf at / Ter the day of 
in the year of our reign,” 


Fr rr 


La 
* 


— PTY. 


Sewell, Reynardſen, 


This writ is folded up like an injunction, and the Maſter 
of the Rolls and Six-clerk's ſurnames ſubſcribed, and in- 
dorſed, A commiſſion of ſequeſlration againſt C. D. defendant, 
at the ſuit of A. B. complainant ; and the Maſter of the Rolls, 
Six-clerks, and the ſworn Clerk's names. There muſt be 
fifteen days between the tte and return. 

The Clerk in court gives this commiſſion to the Bag- 
bearer of the Six-clerk's office, to be ſealed ; which being 
done, he leaves it at the Clerk's ſeat in the office, to be 
given to the Solicitor when he calls. 

The ſequeſtrators are officers of the court, and as ſuch 
are demeanable to the court, and are to act from time to 
time in the execution of their office as the court ſhall di- 
rect; they are to account for what comes to their hands, 
and are to bring the money into court as the court ſhall 
direct, to be put out at intereſt, or otherwiſe as ſhall be found 
neceſſary; but this money is not uſually paid to the plaintiff, 
but is to remain in court till the defendant hath appeared 


Or 


or anſwered, and cleared his contempt, and then whatſo- 
ever hath been ſeized ſhall be accounted for and paid over 
to him: However, the court hath the whole under their 
power, and may do therein as they pleaſe, and as ſhall be 
moſt agreeable to the juſtice and equity of the caſe. | 
The plaintiff's council may move and obtain an order 
for the tenants to attorn, and pay their rents to the ſequeſ- 
trators, or for the ſequeſtrators to ſell and diſpoſe of the 
goods of the party, and to keep the money in their hands, or 
bring it into court, as ſhall be moſt adviſeable and diſcre- 
tionary, and fitting for the court to do. Bac. Abr. vol. 4+ 
2 
: Taxi refuſed to pay their rents to the ſequeſtrators, 


and an injunction was awarded againſt them to pay their 


rents. 2 Chan. Ca. 163. 

Sequeſtrators on meſne proceſs are accountable for all the 
profits, and can retain only ſo far as to ſatisfy for the con- 
tempts. 1 Vern. 248. 

If ſequeſtrators, having power to fell timber, diſpoſe of 
70001. worth, and only bring 2000 l. to account, they, as 
officers and agents of the court, are reſponſible, and not 
the plaintiff, 1 Vern. 161. 

Sequeſtrators being in poſſeflion of a great houſe in St. 
James's Square, which was the defendant's for life, the court 
ordered, that the Maſter allow a tenant for the houſe, and 
the ſequeſtrators to make a leaſe, and the tenant to enjoy. 
3 Ch, Rep. 87. 5 

The court will not make an order on a plaintiff to pay 
2 ſequeſtrator his fees, who has made no return of the 
goods ſequeſtered, but has delivered them over many years 
ſince, and made no demand upon the plaintiff ſince. 3 Ath. 
594 


If plaintiff calls for account of goods ſequeſtered, the 


ſequeſtrator may ſet off his fees, whatever length of time 
has elapſed without demand, provided he has made a return 
irom time to time of what he ſeized, bid. 

The 
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— 


5 


140 
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The cofts attending the ſuing out and executing this 
writ, are to be taxed by the Maſter. Sometimes the fe. 
queltrators are allowed poundage, or 68. and 84. a day, and 
other contingent expences, or a groſs ſum, 

An exception was taken by a ſequeſtrator to a Maſter's 
report, for not allowing him 6s. and 8 d. a day. Per cur. 
A ſequeſtrator is not intitled to an abſolute ſtated fee of 
65. and 8 d. a day; the Maſter has allowed a groſs ſum, 

which is ſufficient. 2 Mt. 542. IJodd v. Freeman. 


Diſtringas.. 
\ Corporation being an ideal and inviſible perſon, exiſting 


only in contemplation and intendment of law, cannot 
be attached or apprehended, but muſt always appear by at- 
torney. The proceedings to compel an appearance, are by 
diſtraining the property of the corporation, and thereby 
obliging the members thereof, in their corporate capa- 
city, to conform to the rules and orders of practice, or 
to pay obedience to, or perform a duty erjoined by inter- 
locutory orders, or an abſolute decree of the court, 

All corporations aggregate muſt ſue and defend by 
attorney. 

A body corporate regularly ſerved with fubpena or other 
proceſs, and refuſing or neglecting to enter an appearance, 
or anſwer according to the rules and orders of practice, 
mutt be compelled thereto by the writs of d:/?;; ingas and fe- 


gun gration. 


The writ of 4. arinrar i is the firſt proceſs to enforce obe- 
dience : this writ ifſues under ſeal directed to the Sheriff, 
commanding him to diſtrain the goods and chattels, rents 
and profits of the corporation, until they ſhall obey the 
ſummons or directions of the court: if they perſiſt in 
their contempt, the court will grant a ſequeſtration. Up- 
cn the firſt writ the Sheriff generally levies 40 5. iſſues, 
upon the dias diſtringus 4l. on the pluries diſtringas he 

| levies 
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levies the whole property, and on the return of the pluries the 
court will, upon motion, grant a ſequeſtration. 

Where a corporation, which has no property, is a co- 
defendant, plaintiff may take out a diſtringas againſt the 
corporation, and have it returned nihil, and fo get a ſe- 
queſtration againſt them, and then, by the courte of the 


court, the plaintiff need. not bring them to a hearing. 


Arg. 1 Vern. 121. 

In the caſe between Dr. Salmon and the W com- 
pany, the members in their private perſons were made liable, 
the company having no goods. 2 Vern. 396. 

Plaintiff had a decree againſt defendants for a large 
ſum of money, and ſerved them with a writ of execution 
in the uſual form, and they not performing the decree, a 
diftringas was awarded, and 40s. iflues returned, and 
after, on a motion, a ſequeſtration was ordered ni, and 
they prayed to enter their appearance with the Regiſter 
upon the diftringas, and be examined upon interrogatories, 
and all proceedings on the diftringas in the mean time 
might be ſtayed. Per cur. There being a decree, execu- 
tion is to go without their being farther heard, as at law; 


but where a decree agit in perſonam, there the defendant 


ſhall be examined in favour of liberty, to ſhew cauſe why 
he ſhould not be committed. 2 UL ern. 394. Harvey v. 

Eat India Company. 5 
The diftringas in proceſs againſt a corporation, is te 
anſwer as well the contempt as the bill of complaint ; but 
when upon a decree, it is ad comparandum et ſolvendum ; 
and in the caſe of Doctor Hufſey v. Greeers company, a ſe- 
queſtration iſſued on the return of the friſt di/{ringas 3 
and the court in this caſe refuſed to grant any, tay of 
proceſs, or for the defendants to be examined. It was ob- 
jected that the ſervice of the writ was upon the governor 
of the company. only, who has no power over the com- 
pany's caſh, and could not pay the money; and ſaid, the 
ſervice ought to have been on the committee; but this was 
ever-ruled z for that if the committee would not meet, or 
not 
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not admit the party in to ſerve them, there could be no 
ſervice. Ut ſupra, and Preced. in Chan. 128. 

The Clerk in court makes out this writ, a proper af- 
fidavit of ſervice of the ſubpæœna being left with him. The 
form 1s as follows : 


„GEORGE the Third, Sc. To the Sheriff of 
greeting. We command you to make a diſtreſs upon the 
lands and tenements, goods and chattels, of 
within your bailiwick, ſo as neither the ſaid 
nor any other. perſon or perſons for them, may lay his or 
their hands thereon, until our court of Chancery ſhall 
« make other order to the contrary: and in the mean 
« time you are to anſwer to us for the ſaid goods and 
„ chattels, rents and profits of the ſaid lands, ſo that the 
& ſaid may be compelled to appear before 
« us in our ſaid court of Chancery where- 
« ſoever it ſhall then be, there to anſwer to us touching a 
_« contempt, which, as it is alledged, they have committed 
« againſt us, as alſo ſuch other matters as ſhall be then 
c and there laid to their charge; and further to perform 
* and abide ſuch order as our ſaid court ſhall make in 
« this behalf: And hereof fail not, and bring this writ 
« with you, Witneſs Ourſelf at 1//tmin/ter the 


« day of in the . year of our 
«reign. Sewell, Mitford. 
| Legh, Clerk. 


Indorſed; By the court, at the fuit of 3 B. for want of ap- 
pearance, &c. (as the fact is.) 

Label. | Z 
To the Sheriff of a writ of diſtringas againſt 
| for want of appearance at the ſuit of 


complainant,returnable 


This writ muſt be entered with the Regiſter in the 
ame manner as an attachment. 
There muſt be fifteen days between the te/tz and re- 


turn of each writ, in proceeding to a ſequeſtration. 
„„ When 


re- 


nen 
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When the Sheriff has made a return, and the corpo- 


ration ſtands out in contempt, an alias diſtringas muſt be 


awarded in like manner, and after that is returned, and 
the contempt be not cleared, a plurics diſtringas, upon 
which the Sheriff will diſtrain the whole of the property, 


and when that is returned, a ſequeſtration may be moved 


for; which the court will order of courſe, and will not 
b until the corporation has appeared or anſwered, 
or performed what they were ordered or enjoined to > do, 


cleared their contempt, and paid the coſts. 


Suſpenſton.. 


ing againſt an officer of the court, duly ſerved with fab- 


}&na, or other proceſs, and incurring a contempt, is by 
motion (regular notice being given) to ſuſpend him from 
his office, which the court grants of courſe, after which 


the ordinary proceſs is awarded. 


A ſequeſtration niſi was moved for againſt Mr. Gam-_ 
biere, the Warden of the Fleet, for not putting in his an- 


HE, officers of this court being preſumed always to 
be perſonally attending, and preſent in court, the 
ordinary proceſs awarded againſt perſons in contempt, is 
not iſſued in the firſt inſtance againſt them: the procced- 


ſwer. Per cur. It is common to ſuſpend Clerks of courts, 
and the Warden of the Fleet. The Warden of the Flea ; 


attends this court by deputy, and therefore no attachment 


will lie againſt him; becauſe he is ſuppoſed to be always 


perſonally in court, take the order for a ſequeſtration, 
which is a kind of ſuſpenſion n1fi, Me. 238. 


Of entring an Appearance with the Regiſter. | 


N certain caſes of contcm pt, where the court diſ- 


charges the party out of cuſtody ; or without incurring. 
« contempt, where a defendant aſks an indulgence of the. 


—_ 


: court, 


Ly 
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court, as for further time to anſwer after. the uſual or- 


ders; the court generally obliges the party to enter his 


appearance with the Regiſter. An appearance with the 
Regiſter is an appearance upon the records of the court, 


and differs from an appearance in the office by a Clerk 


in court : appearing by a Clerk in court, and going 
away without anſwering, is merely a foundation to iſſue 
proceſs, and there is no record of ſuch appearance : 
for the Clerk in court only gives notice to the plain- 
tiff's Clerk in court that the defendant appears; and 
he comes in as upon a ſubpæna, and therefore appears as 
not in contempt; but when defendant enters his appear- 
ance with the Regiſter, he appears as upon an attach- 
ment, and appearing upon. a contempt, if he comply not 
with the terms of the order, it is a departure in deſpite of 
the court ; upon which the court may order an immediate 
commitment, ſince this is not merely a contempt of the 
proceſs iſſuing, but to the court itſelf. 

In caſes 2 contempt, where the contempt is by beat- 
ing or abuſing the party ſerving the proceſs of the court, 
the party is frequently ordered to enter his appearance 
with the Regiſter, and to be examined upon interroga- 
tories: and in other contempts, where the party is taken, 
he is frequently diſcharged out of cuſtody, upon paying 
or tendering the coſts of contempt, and entering his appear- 
ance with the Regiſter ; and in all caſes conſenting that a 
Serjeant at Arms ſhould go againſt him. 

Where a party having obtained the uſual orders for time, 
and is not in contempt, applies to the court for further 
time ; if the court grants further time, it is always a 
ſpecial condition of the order, That upon the party entering 
his appearance with the Regiſler by his Clerk in court in fox 
days, thereby conſenting that the Serjeant at Arms, attending 
this court, ſhall go againſt him, as on a commiſſion of rebellion, 
returned, that he is not to be found, in caſe he does not put in 
his anſwer, &c. within the time limited in the order, or it 


proceſs of contempt has iſſued, the order directs the colts / 


to be paid, 


2 An 
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An appearance with the Regiſter is generally entered by 
the Clerk in court, purſuant to an order obtained for that 
purpoſe. In the inſtance of a defendant, after the uſual 
orders for time to anſwer, applying ſor further time; the 
ſeveral orders, together with the proceſs of contempt (if 
any has iſſued), ſhould be ſtated to the court; and if the 
court thinks the application reaſonable, and gives further 
time, an order as before mentioned is made, with which 
the Clerk in court applies to the entering Regiſter, and 
enters defendant's appearance, at the ſame time ſigning a 
conſent in writing, that the Serjeant at Arms ſhould go 
againſt the defendant, as in caſe of a commiſſion of re- 
bellion returned non eſt inventus, in caſe defendant ſhall 
not put in his anſwer within the time by the order men- 
tioned : the Regiſter at the ſame time certifies upon the 
order, the day and month the appearance was entered 
with him. Where an attachment has iſſued, and defend- 
ant is taken into cuſtody, upon payment or tender of the 
colts of contempt to plaintiff*s Clerk in court, and ſervice 
of the order, he will diſcharge defendant of courſe ; or upon 
refuſal, an application muſt be by motion or petition. to 
the court, - 

The method in entering an appearance in other caſes 
is mutatis mutandis the ſame : except in the caſe of a party 
in cuſtody for a very groſs contempt, as for beating a 
perſon ſerving the proceſs of the court, &c, If the court 
give him leave to be examined upon interrogatories, touch- 
ing his contempt, and to be diſcharged upon entering his 
appearance with the Regiſter, in ſuch caſe he is generally 
brought up in cuſtody. 


Df the Defence to Bills. 


Of the . capable and incapable by themſelves of. 
defending à Suit. 


L L Perſons capable by themſelves of inſtituting a ſuit, 
are likewiſe capable by themſelves of defending one. 
If the intereſt of the Crown, or of thoſe for whom it is a 
truſtec, is concerned; the King's Attorney General, or 
during the vacancy of that office the Solicitor General, be- 
comes a neceſſary party to defend that intereſt. The 
Queen's Attorney, or Solicitor General, ſeems to be the par- 
ty neceſſary to ſupport her rights. 2 Roll. Abr. 213. Infants, 
idiots, and lunatics, who are incapable by themſelves of inſtitut- 
ing a ſuit, are likewiſe incapable by themſelves of defending 
one. But married women, who cannot by themſelves inſtitute a 
ſuit, may defend by themſelves, ſeparately from their huſ- 
bands with the leave of the Court. Infants inſtitute a ſuit 
by their next friend: but to defend a ſuit, the court ap- 
points them guardians, who are uſually their neareſt re- 
lations, not concerned in point of intereft in the matter 
in queſtion. If a perſon be by age or infirmities reduced to 
a ſecond infancy, he may alſo defend by guardian. Pre- 
cell. in Ch. 329. Idiots and lunatics defend by their com- 
mittees. If a married woman claim in oppoſition to any 
claim by her huſband, or if ſhe lives ſeparate from him, 
Preced in Ch. 329. Tath. 75. or diſapproves the defence he 
wiſhes her to make, 2 A. 50. ſhe may obtain an order 
for liberty to defend the ſuit ſeparately from her huſband. 


Of the Nature of the various Modes of Defence to a 
Bill; and firſt, of Demurrers. 


T HE perſon againſt whom a bill is exhibited being call- 
ed upon to anſwer the complaint made againſt him, 
may defend himſclf. 1. By demurrer, by which he appeals 


to the judgment of 4 court, whether he ſhall be com- 
pelled 
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pelled to anſwer the bill, or not. Prac. Reg. 131. 2. By 
plea, whereby he ſhews why the ſuit ſhould be diſmiſſed, 
delayed, or barred, Prac. Reg. 273. 3. By anſwer, 
which confefles and avoids or traverſes aud denies the 
ſeveral parts of the bill. Prac. Reg. 6. 1/1. Symb. ch. 194. 
4. By diſclaimer, which at once terminates the ſuit, the 
defendant diſclaiming all right in the matter ſought by 


the bill, Prac. Reg. 141. 5. By demurrer, 5 an- 


ſwer, and diſclaimer, or by two or more of them, each 
of which muſt relate to ſeparate and diſtin& parts of 
the bill. A defendant may take advantage of many defects 
in a bill, if they are evident upon the face of it, by way 
of demurrer. 

A demurrer is an allegation of a defendant, which admit- 
ting the matters of fact, or ſome of them, alledged by 
the bill, to be true, ſhews, as they are therein ſet forth, 


they are inſufficient for the plaintiff to proceed upon, or to 
oblige the defendant to anſwer, Lord Raym. 18. Prac. Reg. 


131. or that for ſome reaſon apparent on the face of the 
bill, or becauſe of ſome omiſſion therein, or of the want of 
ſome circumſtance which ought to be attendant thereon, 
the defendant ought not to be compelled to anſwer, It 
therefore demands the judgment of the court whether the 
defendant ſhall be compelled to make anſwer to the plain- 
tiff's bill, or to ſome certain part thereof. 2 /7s. 80. 
The cauſes of demurrer are merely upon matter in the 
bill, Prac. Reg. 132 or upon the omiſſion of matter 
which by the rules of the court ought to be therein, or 
attendant thereon ; and not upon any foreign matter al- 
ledged by the defendant. The principal ends of a demurrer 
are, to avoid a diſcovery which may be prejudical to a 
defendant, to cover a defective title, or to prevent unne- 
ceſſary expence. If no one of theſe ends be attained, there 
is little uſe in the demurrer. For, in general, if a demurrer 
would hold to a bill, tho' the defendant anſwers, the 
court would not grant relief upon hearing the cauſe. 
There are however caſes in which the court will grant 


598, 1 relief 
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relief upon hearing, tho' a demurrer to the relief would 
have been allowed. 3 Vins. 150. Theſe are principally, 
where the defendant having ſubmitted to anſwer, and the 
cauſe having proceeded regularly to a hearing, no expence 
would be avoided by diſmiſſing the bill. | 
A demurrer muſt be ſigned by council ; but is put in 
without oath, as it afferts no fact, but relies merely upon 

matter apparent upon the face of the bill. It is therefore 
conſidered, that the deſendant may, by advice of council, 
upon the ſight of the bill only, be enabled to demur there- 
to. Ord. Canc. 96. For this reaſon it is always made 
the ſpecial condition of an order for time to demur, plead, 
or anſwer to the plaintiff's bill, that the defendant ſhall 
not demur alone. Wherever therefore the defendant has 
obtained an order for time, and is afterwards adviſed to 
demur, he muſt plead to, or anſwer, ſome part of the bill. 
It has been held, that anſwering to ſome fact immaterial 
to the cauſe and denying combination, do not amount to 
a compliance with the terms of ſuch an order; and there- 
fore, upon motion, a demurrer, accompanied by ſuch an 
anſwer, has been difcharged. 2 Vins. 286. But great 
inconvenience might arife from this determination, if ſtrict- 
ty adhered to : For it often happens, that a defendant can- 
not poſlibly auſwer any material part of the bill, without 
over-ruling his demurrer ; it being held, that if a defendant 
anſwers to any part of a bill to which he has demurred, he 
waives the benefit of his demurrer, 2 Vins. 79. 2 Ath. 
I57. or if he pleads to any part of the bill before demurred 
to, the plea will over- rule the demurrer. 2 A. 282. For 
the plaintiff may reply to a plea, or anſwer, and thereupon 
examine witnelles, and hear the cauſe; but the proper 
concluſion of a demurrer 1s, to demand the judgment of 
the court, whether the defendant ought to anſwer to ſo 
much of the bill as the demurrer extends to, or not. 3 
Nins. Bo. The condition, that the defendant ſhall not 
demur alone, ſeems new, therefore conſidered more libe- 
rally; and anſwering any one fact in a bill, and denying 
I combination, 
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combination, is generally eſteemed a compliance with the 
order. It has been even ſaid, that the court will not 
incline to diſcharge a demurrer, if the defendant deſires 
combination only where he cannot anſwer further without 
over-ruling his demurrer. 3 A. 726. Indeed, any mate- 
rial anſwer muſt, in many caſes, over-rule the demurrer; 
ſo that giving a defendant leave to demur, not demurring 
alone, is often, in effect, giving leave to do a thing, but 
clogging the permiſſion with a condition which makes it 
nugatory. And though the rule was firſt adopted upon a 
reaſonable ground, to prevent unneceſlary delay, it may, 
if ſtrictly adhered to, contradict the maxim, that a court 
of equity ought not for form ſake to do a great injuſtice. 
1 Fe. 247. 

Every demurrer muſt expreſs the ſeveral cauſes of de- 
murrer. Ord. Canc. 97. And likewiſe, in caſe the demurrer 
goes not to the whole bill, it muſt clearly expreſs the 
particular parts of the bill demurred to. 2 /. 451. If 
the demurrer be general to the whole bill, and there is any 
part, either as to the relief or the dilcovery, to Which the 
detendant ought to anſwer, the demurrer, being entire, muſt 
be over-ruled. 1 Veſ. 248. But a defencant may put in 
ſeparate demurrers to ſeparate and diſtinct parts of a bill, for 
ſeparate and diſtin& cauſes. For the ſame ground of demurrer 
frequently will not apply to different parts of the bill, though 
the whole is liable to demurrer. And in this caſe one de- 
murrer may be over-ruled upon argument, and another allows 
ed. 3 Mis. 148. Ademurrer being always upon matter ap- 
parent upon the face of the bill, and not upon matter alledged 


by the defendant, it ſometimes happens that a bill, which, if 


all the parts of the caſe were diſcloſed, would be open to a 
demurrer, is ſo artfully drawn, as to avoid ſhewing upon the 
face of it any cauſe of demurrer. In this caſe the defendant 
13 compelled to reſort to a plea, by which he may alledge 
matter, which, if it appeared on the face of the bill, 
would be good cauſe of demurrer. For in moſt caſes, 
what 1s a good defence by way of plea, is allo good as a 

L 3 demurrer, 
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demurrer, if the facts appear ſufficiently by the bill, Het 
139. 3 4th. 226. 

| The moſt uſual bills are ſuch as ſeek the ee of the 
court, touching ſome right claimed by the plaintiff, in 
oppoſition to ſome right claimed by the defendant: The 
defence to a bill of this nature is conſequently, likewiſe, 
moſt uſual, and is alſo, in general, the moſt extenſive. 
Mere bills of diſcovery differ little from the firſt ſpecies of 
bills, except that they pray no relief ; for every bill, ex- 
cept a certiorari bill, is in fact a bill of diſcovery, The 
nature of demurrers in general, and the principal cauſes 
of demurrer, may therefore be conſidered with reference 
only to the firſt ſpecies of bills, and to bills of diſco- 


very, merely, 
Demut to the firſt ſpecies of bills are ſometimes 


both to the diſcovery ſought, and to the relief prayed by 
the bill, or to part of the diſcovery and relief: ſome- 
times to the relief only, or part of the relief; and ſome- 
times to the diſcovery only, or part of the diſcovery. 
gometimes alſo a demurrer 1s an advantage taken of ſome 


flip, inaccuracy, or miſtake in a bill. The ſeveral cauſes 
P V5 


of demurrer to the firſt ſpecies of bills may therefore be 
conſidered under the following heads. I. Demurrers to 
the relief prayed by the bill, which frequently include 2 
demurrer to the diſcovery ſought. II. Demurrers to the 
diſcovery only, or part of the diſcovery, which ſome- 
times contequentially affect the relief. III. Demurrers upon 
ſome ſiip, inaccuracy, or miſtake in a bill. Under ſome of 
theſe heads, meny of the cauſes of demurrer to bills 
of diſcovery merely, will neceſſarily be treated of: and 
under à fourth head may be conſidered the peculiar 

cauſes of demurrer to that ſpecies of bills. 
I. The cauſes of demurrer to the relief ſought by a 
bill, which will gencrally include a demurrer to the dif- 
; covery, are principally theſe. I. That plaintiff is in- 
capable, alone, of inſtituting a ſuit. 2. The want of 
proper parties to the ſuit. 3. The want of privity be- 
| tween 
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tween the plaintiff and defendant. 4. The want of pro- 
per title in the plaintiff to the thing demanded. 5. That 
the plaintiff ſhews an unlawful claim. 6. The want of 
equity in the plaintiff's caſe, apparent on the bill. 7. That 
the plaintiff hath full remedy at law. 8. That the plaintiff 
hath full remedy in the ecclefiaſtical court. 9. That the 
relief prayed by the bill is againſt a proceeding at law 
upon a criminal proſecution, or upon a mandatory writ. 
10. That the plaintiff ought to have eſtabliſhed his 
right at law before he filed his bill. 11. That the plain- 
tiff demands things of ſeveral natures, againſt ſeveral de- 
fendants, by the ſame bill. 12. T hat the bill is brought 
for part of a matter only. 13. That the plaintiff ſhews 


no claim of intereſt in the defendant in the thing demand- 


ed by the bill. 14. That the bill ſhews no ground to 
charge the defendant with the plaintiff's demand. 

I. If an infant, or a married woman, an idiot, or a 
lunatic, exhibiting a bill, appear upon the face of it to be 
thus incapable of inſtituting a ſuit alone, aud no next friend 
or committee is named in the bill, the defendant may demur. 
But if the incapacity does not appear upon the face of 
the bill, the defendant cannot take advantage of it by way 
of demurrer. This advantage may be taken, as well in 
the caſe of a bill for a diſcovery merely, as in the cafe of 
a bill for relief ; for the defendant, in a bill of diſcovery 
merely, being always intitled to coſts, after a full anſwer, 
as a matter of courſe, would be materially injured, by be- 
ing compelled to anſwer a bill exhibited by perſons whoſe 
property is not in their own diſpoſal, and who are there- 
fore incapable of paying the coſts. | 


2. All perſons materially intereſted in the diſpute ought 
to be parties to the ſuit, plaintiffs or defendants, how- 


ever numerous they may be, ſo that a complete decree 


may be made between thoſe parties. In ſome caſes, as in 


the inſtance of creditors ſeeking an account of a real and 
perſonal eſtate for payment of their*demands, a few ſuing 


on behalf of the reſt; may ſubſtantiate the ſuit, Preced. 
| 1 in 
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in Chan. 502. Gilb. 230. 2 Veſ. 312. and the other 
creditors may come in under the decree. But if a huſ- 
band ſues alone for a legacy given to his wife, 1 Ch, 
Ca. 41. if one joint-tenant ſues without the other, Rep. 
temp. Finch 82. if a bill be brought againſt the heir only, 
where the perſonal eſtate is firſt liable to anſwer the 
plaintiff's demand, 3 Vins. 331, 2 Att. 51. and in 
many other caſes, the want of proper parties is a good 
cauſe of demurrer. 3 Hus. 311. I Ath. 290. 1 Eq. Ca, 
Abr. 72. 2 Eq. Ca, Mr. 165. | 

If a bill be brought by a lord of a manor againſt ſome 
of the tenants, or by ſome of the tenants againſt the 
lord, upon a queſtion of common, or by a parſon for 
tithes, againſt ſome of the pariſhioners, or by ſome of 
the pariſhioners againſt the parſon to eſtabliſh a general 
modus, a demurrer will not hold. 1 At. 283. So if 
a ſufficient reaſon for not bringing a neceſſary party 
before the court is ſuggeſted by the bill; as where the 
party is refident out of the juriſdiction of the court, and 
that fact is charged, Preced. in Ch. 83. 2 Ath. 510. 
or if a perſonal repreſentative be a neceſſary party, and 
the repreſentation is charged to be in litigation in the 
eccleſiaſtical court. 2 Atk. 51. In all theſe cafes a de- 
murrer will not hold. So too, if the bill ſeeks a diſ- 
covery of the parties intereſted in the matter in queſtion, 
a demurrer for want of the neceſſary parties will not 
hold. 1 Fern. 95: A demurrer for want of parties mult 
ſhew who are the proper parties : not indeed by name, 
for that might be impoſſible ; but in ſuch manner as 
to point out to the plaintiff the objection to his bill, 
and enable him to amend, by adding the proper parties. 
In the caſe of a demurrer for want of parties, the court 
has permitted the plaintiff to amend, when the demurrer 
has been held good upon argument. 2 Ch. Ca. 197. 

3- A demurrer may be to a bill for want of privity 
between the plaintiff and defendant. But a principal 
has a right to a diſcovery of his agent's tranſactions z 


and therctore if a factor be employed to ſell the goods of 
| a merchant, 
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a merchant, the merchant may file a bill againſt the per- 
ſons to whom the goods have been fold, for an account, 
and to be paid the money for which the goods have been 
ſold, if it be not already paid to the factor: and a de- 
murrer to ſuch a bill has been over- ruled. 2 At. 394- 
4. A demurrer may alſo be for want of proper title in 
the plaintiff to the thing demanded, x Vern. 39. as where 
perſons who had obtained letters of adminiſtration in a fo- 
reign court, ſought an account of perſonal eſtate, 3 Vins. 
371. or where a Proteſtant, next of kin, claims a rent- 
charge, ſettled on a Papiſt upon her marriage, 2 Ath, 210. 
In the firſt caſe, the plaintiffs did not ſhew a compleat title ; 
for though they might have a right to adminiſtration in 
the proper eccleſiaſtical court in England, they did not ſhew 
that they had obtained it. In the ſecond caſe, the plaintiff 
had evidently no right; for the Papiſt was then incapable 
of taking by purchaſe; and theretore the grant of the 
rent-charge was utterly void. So if a plaintiff claim un- 
der a will, and it is apparent, upon the conſtruction of the 
will, that he has no title, the defendant may demur. 2 ef. 
247. Preced. in Chan. 580. But if, upon arguing the de- 
murrer, the court is not ſatisſied, and is deſirous the matter 
ſhould come more fully before the court, the demurrer may 
be over-ruled, without prejudice to the defendant's inſiſt- 
ing on the ſame matter by way of anſwer. 2 ef. 247. If 
the bill does not ſhew in the plaintiff a title in the thing de- 
manded, he has as little right to a diſcovery as to relief, 
Thus if a bill be brought to diſcover a will, and the plain- 
tiff does not intitle himſelf as deviſee, or heir, or otherwiles 
Rep. temp. Finch. 36. or if a bill be brought for difcovery 
of a perſonal eſtate, and the plaintiff does not entitle himſelf 
as executor, or adminiſtrator, or otherwiſe, Rep. temp. 
Finch. 44. a demurrer will hold. The caſe is the fame, if 
a bill be brought by a perſon having title, but not a perfect 
title; as by an executor, who does not appear to have prov- 
ed the will of his teſtator, 1 Vins. 752. or who appears to 


haye proved it in an improper, 3 Ems. 371. or in an in- 
luflicicnt 
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ſufficient court, 1 //7ns. 766. But if the plaintiff ſhews x 
compleat title, though a litigated one, or one that may be 
litigated, as that of an adminiſtrator where a ſuit is de- 
pending to revoke the adminiitration, 1 Fern. 106. or of 
an adminiſtrator where there may be another perſonal re- 
preſentative, 3 Haus. 370. he has the ſame right to a dif. 
covery as if his title to the thing in demand was not liti. 
gated, or doubtful : For in the firſt caſe, till the litigation 
is determined, his title is good; and in the ſecond caſe, the 
court will not conſider the eccleſiaſtical court as having 
done wrong. It has been alſo determined, that where no 
will has been proved, nor adminiſtration granted, but the 
matter is ſub judice in the eccleſiaſtical court, a demurrer of 
one of the parties poſſeſſed of the perſonal eſtate, to a bill 
for an account filed by the other party, ſhall be over-rul- 
ed: For the eccleſiaſtical court has no means of ſecuring 
the effects while the ſuit there is depending. 1 Al. 286. 
2 Brown. Parl. Ca. 476. But it a plaintiff has merely a 
probability of tuture title, upon an event which may never 
happen, a demurrer for want of title will hold. 1 ern. 
105. | 
5. If the claim of the plaintiff is of a matter in itſelf un- 
lavwtul, as of money promiſed to a counſellor at law for ad- 
vice, and pains in carrying on a ſuit, Rep. temp. Finch. 75. 
or of money bequeathed by a will to purchaſe a dukedom, 
1 Fern. 5. the defendant may demur to the bill. This is 
equally a ground of demurrer to a bill for a diſcovery merely 
as to a bill for relief. x 
6. A want of equity in the plaintiff's cafe, apparent on 
the bill, is a ſufficient ground for a demurrer, 1 Fern. 210. 
2 Js. 571. Upon the ſame ground, if a bill is brought 
tor a diſcovery of deeds or writings, ſuggeſting, that they 
are in the cuſtody or power of the defendant, or loſt, or any 
other relief is prayed than the delivery of the deeds or writ- 
ings, a demurrer will hold, except the plaintiff annexes to 
his bill an affidavit that the deeds or writings are not in his 
cuſtody or power, and that he knows not where they are, 
| unleſs 
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unleſs they are in the hands of the defendant; for ſuch a 
bill does by conſequence ſeek to transfer the juriſdiction 
from the common Jaw to the court of equity, 2 J/ms. 541. 
But if the bill be brought only for diſcovery and delivery of 
the deeds, ſuch an affidavit is not neceſlary, 1 Yern. 180. 
2 IV ns. 541. Neif. Rep. 78. or if a bill be brought for diſ- 
covery of a cancelled deed, and to have another deed exe- 
cuted; for if the plaintiff has the cancelled deed in his 
hands, he can make no ule of it at law. Meſ. 192. 

7. A demurrer to the relief prayed by a bill, for that 
the plaintiff hath remedy at law, will only hold where the 
_ plaintiff can have as effectual and compleat relief at 
law as in equity. Upon this ground, a demurrer to a bill 
for recovery of an ancient ſilver altar, claimed by the 
plaintiff as treaſure-trove within his manor, was over-ruled ; 
for the plaintiff might recover at law the value in an action 
of trover, or the thing itſelf, if it could be found, in action 
of detinue; yet as the defendant might deface it, and 
thereby depreciate the value, it was held, that the defect 
of law in that particular ought to be ſupplied in equity. 
2 //ns. 390. And although the plaintiff may have-reme- 
dy at law, yet if it is charged by the bill, that any evidence 
of the plaintiff's demand is in the defendant's cuſtody, or is 
loſt, the defendant muſt anſwer, Lo ſuch bill, if it ſeeks re- 
lief, the plaintiff muſt annex an affidavit, that he has not the 
evidence of the demand in his own power or cuſtody, or the 
want of the affidavit will be a ſufficient cauſe of demurrer. 
And if there be no charge in the bill, that the evidence of 
the demand is not in the plaintiff's cuſtody or power, the 
demurrer ought to alledge, that there is no ſuch charge in 
the bill. 3 Vins. 395. But whenever the remedy at law 
is clear and certain, the court will always allow a demurrer, 
3 Ati 740. 3 Brown. Parl. Ca. 525. A defendant hav- 
ing tem: red to a bill, tor that the plaintiff had full remedy 
at law, will not be barred of relief in equity upon another 
bill, if the plaintiif in the firſt bill ſhould proceed at law 


and recover, 3 Vs. 397. 
8. 
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8. If a bill be brought for diſcovery and relief in a mat- 
ter properly cognizable in the eccleſiaſtical court, a de- 
murrer will be allowed to the relief, and likewiſe to the 
diſcovery, if the eccleſiaſtical court is capable of obtaining 
the diſcovery. 1 Ath. 288. 2 Vf. 205, 451. As in caſe a 
bill is brought to be relieved againſt a church rate, and to 
compel a diſcovery of the value of the reſpective real and 
perſonal eſtates of the inhabitants of the pariſhes in which 
the rate was allefled, and of the application of the n! 
collected. 1 All. 288. 

9. If a bill be brought for relief againſt a proceeding at 
Jaw upon a criminal proſecution, or a mandatory writ, as 
an indictment, an information, a writ of prohibition, a 
mendamus, or any writ that is mandatory, and not reme- 
dial, the defendant may demur, For the court has no ju- 
riſdiction; and this being apparent on the face of the bill, 
the detendant may take ay antage of it by demurrer. 2 J. 
398. And though a bill of diſcovery lies in aid of pro- 
ceedings in ſome ſuits relating to a civil right in a court of 
common law, as an action; yet ſuch a bill will not lie to 
aid the proſecution of an indictment or information, or to 
aid the defence of cither. 2 J. 398. 

10. Where one general legal right is claimed againſt 
ſeveral diſtinct perſons, a bill may be brought to eſtabliſh 
that right. 2 At. 484. But in moſt caſes the plaintiff 
ought firſt to citabliſh his right at law. 1 Att. 284. It 
the right has not the ſanction of a long poſſeſſion, and the 
plaintiff has any means of trying the matter at law, a de- | 
murrer, for that the plaintiff ought to have eſtabliſhed his 
right at law before he brought his bill, will hold. 2 All. 
391. But if the plaintiff has not been actually interrupted 
or diſpoſſeſſed, he may bring a bill to examine his witneſſes 
in perpetuam rei memoriam, and to eſtabliſh his right, though 
he has not recovered in affirmance of it at law; and in ſuch 
a caſe, a demurrer has been over-ruled. 1 Ath. 284. Preced. 
in Ch, 531. However, as bills of this nature are enter- 
taincd to prevent eee of ſuits, by determining the 
: rights 
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rights upon iſſues decided by the court, inſtead of putting 
the plaintiff to ſue a number of perſons ſeparately at law, 
where each ſuit would only determine the peculiar right in 
queſtion between the plaintiff and defendant, there is no 
pretence for ſuch a bill, where a right is diſputed between 
two perſons only, until the right has been tried at law. 
2 Ath. 484. Preced. in Chan. 261. 

11. The court will not permit a plaintiff to demand by 
one bill ſeveral matters of different natures againſt ſeveral 
defendants; for this would tend to load each defendant 
with an unneceſſary burthen of coſts, by ſwelling the plead- 
ings with the ſtate of the ſeveral claims of the other defend- 
ants, with which he has no connection. A demurrer, there- 
fore, for that the plaintiff demands ſeveral matters of dit- 
ferent natures, of ſeveral defendants, by the ſame bill, will 
hold. 1 Fern. 416. 463. Hard. 337. But as the defend- 
ants may combine together to defraud the plaintiff of his 
right, and ſuch a combination is always charged by the bill, 
the defendant muſt ſo far anſwer the bill as to deny com- 
bination. 1 Fern. 416. In this, however, the defendant 
muſt be cautious ; for if the anſwer goes further than mere- 
ly to deny combination, it will over-rule the demurrer. 
1 Vern. 463. A demurrer of this kind will only hold where 
the plaintiff claims ſeveral matters of different natures ; for 
when one general right is claimed by the bill, though the 
defendants have ſeparate and diſtinct rights, yet the de- 
murrer will not hold; as if a perſon claiming a general 
right to the ſole property of a river, files a bill againſt ſe- 
veral perſons claiming ſeveral rights in the fiſhery, as lords 
of manors, occupiers of lands, or otherwiſe. 1 th. 282. 
In this caſe the plaintiff does not claim ſeveral feparate 
and diſtinct rights, in oppoſition to ſeveral ſeparate and di- 
ſtin& rights claimed by the defendant ; but he claims one 
general and entire right, though ſet in oppoſition to a va- 
riety of diſtin rights claimed by the ſeveral defendants. 


12. As the court will not permit the plaintiff to demand 


by one bill ſeveral matters, of different natures, againſt ſe- 


veral 
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veral defendants, ſo it will not permit a bill to be brought 


for part of a matter only; but to prevent the ſplitting of 


cauſes, and conſequently multiplicity of ſuits, will allow a 
demurrer upon this ground. 2 /ern. 29. 

13. The plaintiff muſt by his bill ſhew ſome claim of 
intereſt in the defendant in the thing demanded by the bill, 
or the defendant may demur. 2 Eq. Ca. Ar. 78. As if a 
bill be filed to have the benefit of, or to impeach, an 
award, and the arbitrators are made parties, a demurrer 


of the arbitrators will hold to the whole bill, as well the 


relief as the diſcovery, 2 Fern. 380. For the plaintiff 
can have no decree againſt them, nor can he read their an- 
ſwer againſt the other defendants, So if a bankrupt be 
made party to a bill againſt his aſſignees touching his eſtate, 
he may demur to the relief; for all his intereſt is transferred 
to his aſſignees; but if any diſcovery is ſought of his acts 
before he became a bankrupt, he muſt anſwer to that part of 
the bill. The plaintiff muſt likewiſe ſhew ſome claim of 
intereſt in the defendant in a bill for a diſcovery merely, 
2 Vern. 380. 2 At. 394. 1 Veſ. 426, For ſuch a bill can 
only be a bill to gain evidence, and yet the anſwer of the 
defendant cannot be read as evidence againſt any other per- 
ſon, not even againſt another defendant to the ſame bill. 
2 Vern. 380. 3 Vs. 311. There ſeems, however, to be 
an exception to this rule, in the caſe of a corporation; for 
as a corporation can anſwer no otherwiſe than under their 
common ſeal, and therefore, though they anſwer falſely, 
there is no remedy againft them for perjury ; it has been 
uſual, where a diſcovery of entries, or orders in the books 
of the corporation, or of any acts done by the corporation, 
has been neceflary, to make their ſecretary, or book-keeper, 
or other officer, a party; and a demurrer, for that the bill 
ſhewed no claim of intereſt in the defendant, has been in 
fuch caſe over-ruled. 3 J/ms. 312. So where bills have 
been filed to impeach deeds on the ground of fraud, attor- 
nies who have prepared the deeds, and other perſons con- 
cerned in obtaining tkem, have been frequently made de- 

fendants, 
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ſendants, as parties to the fraud complained of, for the 


purpoſe of obtaining a full diſcovery; and no caſe appears 


in the books of a demurrer by ſuch a party, becauſe he had 
no claim of intereſt in the matter in queſtion by the bill. 
Indeed an attorney, under ſuch circumſtances, has been or- 
dered to pay coſts. 2 Atb. 234. 


14. If a bill does not ſnew ſome ground to charge the 


defendant with the plaintiff's demand, the defendant may 
demur. As where a bill was brought, upon ſome ground 
of equity, by the obligee in a bond againſt the heir of the 


obligor, alledging that he having aſlets by deſcent ought. 


to ſatisfy the bond; becauſe the bill did not expreſsly al- 
ledge that the heir was bound in the bond, although it al- 
iedged that the heir ought to pay the debt, a demurrer to 
diſcovery of aſſets was allowed. 1 Yern. 180. So where 
a bill was brought againſt an aſſignee, to diſcover a mat» 
ter touching a breach of a covenant in a leaſe, and the 
covenant appeared to be collateral, and not running with 
the land did not bind aſſigns; or if it did bind aſſigns, was 
not ſtated by the bill ſo to do; the aſſignee demurred, and 
the demurrer was allowed. 1 V. 56. | 

But wherever the plaintiff, though not intitled to relief 


ia a court of equity, may yet be intitled to relief in ſome | 


other court, which cannot compel a diſcovery upon oath ; 
there, though the defendant may demur to the relief 
prayed by a bill, he muſt yet anſwer to the diſcovery 
tought 2 JYms. 150. 2 Ath. 157. 

II. A demurrer to the diſcovery fought by a bill, ſome- 
times includes, by conſequence, a demurrer to the relief, 
if any is prayed ; for without the diſcovery the plaintiff 

ay not be able to ſhew his title to relief, Ihe grounds 
for a demurrer to a diſcovery only, are principally, 1. That 
the diſcovery will make the defendant liable to pains and 
penalties. 2. That the diſcovery will make the defendant 
liable to forfeiture of intercſt, or ſomething in the nature 
of a forfeiture, 3. That the difcovery cannot be material 
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to the relief. 4. That the plaintiff ſhews no title to the 
diſcovery. | 

1. It is a general rule, that no one is bound to anſwer 
fo as to ſubject himſelf to puniſhment, in whatever man- 
ner that puniſhment ariſes, or whatever is the nature of 
the puniſhment. 2 Yeſ. 245. If therefore a bill requires 
an anſwer, which may ſubje& the defendant to any pains, 
or penalties, he may demur to ſo much of the bill. As if 


a bill charges any thing, which, if confeſſed by the anſwer, 


would ſubject the defendant to any criminal proſecution, 
1 Veſ. 246. 2 Veſ. 451. or to any particular penalties 
as an uſurious contract. Toth, 135. 1 Ath. 450. 2 Ath. 
395. maintenance. 3 Hms. 376. Rep. temp. Finch 75. 
champerty. And in ſuch caſes, if the defendant is not 
obliged to anſwer the facts, he need not anſwer the cir- 
cumſtances, though they have not ſuch an 'immediate 
tendency to criminate. 1 Ye. 247, 248. But if the 
plaintiff is alone intitled to the penalties, and expreſsly 
waives them by his bill, the defendant ſhall be compelled 
to make the diſcovery; for it can no longer ſubje& 
him to a penalty. As if a rector, or impropriator, or 
vicar, files a bill for tithes; he may wave the penalty of 
the treble value, to which he is intitled by the ſtatute of 
2 & 3 Edw.6. and thus become intitled to a diſcovery of 
the tithes ſubtracted. 1 Vern. 60. 

It is not, however, in every caſe, that the party ſhall 
protect himſelf againſt relief in a court of equity, upon 
an allegation that if he anſwers the bill filed againſt him, 
he muſt ſubject himſelf to the conſequences of a ſuppoſed 
crime. But though ſuch an allegation will not create a 
defence againſt relief, the court will not force the party 


by his own oath to ſubject himſelf to puniſhment. And 


therefore in the caſe of a bill to enquire into a validity of 
deeds, upon a ſuggeſtion of forgery, the court has enter- 
tained juriſdiction of the cauſc; and though it has not 
obliged the party to a diſcovery, yet has directed an ifſue to 


try whether the deeds were forged, 2 //. 246. 
it 


« So. ud a. — 
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It ſhould ſeem, that a demurrer will alſo hold to any 
diſcovery, which may tend to ſhew the defendant guilty 
of any moral turpitude ; as the birth of a child out of 
wedlock. Sed vid. 2 Ve. 451. But a mother may in 
ſome caſes be compelled to diſcover where her child was 
born, though it may tend to ſhew the child to be an 
alien, 2 ef. 287, 494. for that is not a diſcovery of any 
illegal act, or of any act which can affect the character 
of the defendant. 

2. A demurrer will likewiſe hold to a bill requiring a 
diſcovery, which may ſubje& the defendant to any for- 
feiture of intereſt, Toth. 69. as if a bill is brought to diſ- 
cover, whether a leaſe has been aſſigned without licence; 
or whether a defendant, intitled during widowhood, 
2 Ch. Rep. 58. or liable to forfeiture of a legacy in 
caſe of marriage without conſent, 2 Att. 392. 2 Ve. 
265. is married. But if the plaintiff is alone inti- 
tled to the henefit of the forfeiture, and expreſsly 
waives it by the bill, 1 Ye. 56. as in the caſe of a bill 
for diſcovery of waſte, 2 Af. 393. a demurrer will not 
hold : for the court has a ground of equity to award an 
injunction, if the plaintiff ſues for the forfeiture, 1 J. 56. 
And where a deviſe over of an eſtate, in caſe of mar- 
riage, is to be conſidered as a conditional limitation, and 
not in the nature of a forfeiture, there a demurrer to a bill 
tor a diſcovery. of marriage will not hold. 2 Ab. 393. 
3 Atk. 260. 2 Veſ. 265. 

A defendant may in the ſame manner demur to a diſ- 
covery, which may ſubject him to any thing in the nature 
of a forfeiture, 3 Ath. 457. as where a diſcovery is ſought, 
whether the defendant was educated in the popiſh religion, 
for he incurs the incapacities in the ſtatute 11 and 12 Will. 
3. Comyn 661. 3 Bac. Abr. 800. [The 18 Geo. 3. does not 
intirely remove theſe incaggeities;] or whether a clergy- 
man was preſented to a ſecond living, which avoided the 
firſt, 3 Atk. 453. So a jointreſs may demur to a bill filed 
by an heir at law againſt her for a diſcovery of her join- 
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ture deed, if the plaintiff is not capable of confirming, of 
the bill does not offer to confirm, the jointure, and thg 
facts appear ſufficiently on the face of the bill. But in ge- 
ncral, advantage is taken of this defence by way of plea, 
2 Veſ. 450. 

3. A defendant is not compellable to diſcover any thing 
immaterial to the relief prayed by the bill, Aeſ. 38. Upon 
this ground, upon a bill filed by a mortgagor againft a 
mortgagee to redeem, and ſeeking a diſcovery whether the 
mortgagee was a truſtee, a demurrer to the diſcovery was 


allowed. For as there was no truſt declared upon the mort— 


gage, and the defendant was willing to re-convey, free 
from incumbrances, it was not material to the plaintiff, 
whether there was any truſt repoſed in the defendant or not. 
Rep. temp. Finch, 214. So where a bill was filed by a 
lord of a borough, praying, amongſt other things, a diſ- 
covery, whether a perſon applying to be admitted tenant 
was a truſtee, the defendant demurred. 2 ef. 396, 399. 
And where a bill was brought for a real eſtate, and ſought 
a diſcovery of proceedings in the eccleſiaſtical court upon 
a grant of adminiſtration, the defendant demurred to that 
diſcovery, the proceedings in the eccleſiaſtical court being 
immaterial to the plaintiff's caſe, 2 Att. 388. Again, 
where a bill, to eſtabliſh an agreement for a ſeparate 
maintenance for the defendant's wife, prayed a diſcovery of 
ill-treatment of the wife to make her recede from the 
agreement ; the defendant demurred to this diſcovery, as 
of a matter not properly cognizable or relievable in a court 
of equity. 1 Vern. 204. | | 

4. If a bill ſeeks a diſcovery to which the plaintiff 
ſhews no title, a defendant may demur to the particular 
diſcovery, though not to the reſt of the bill. As in the 
caſe of a bill filed by a perſon claiming to be lord of a 
' manor, againſt another perſon alſo claiming to be lord of 
the ſame manor, and praying amongſt other things a diſ- 
covery in what manner the defendant derived title to the 
manor ; the defendant demurred, becauſe the plaintiff had 
| | ſhewn 
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ſhewn no title to the diſcovery, and the demurrer was 
allowed “. 

III. The effect of a demurrer put in upon a flip, inac- 
curacy, or miſtake, in a bill, may be immediately de- 
ſtroyed by amending the bill in the particulars objected 
to, with leave of the court. Demurrers of this ſort are 
principally where ſome matter of neceſſary form has been 
omitted, as the abode of the plaintiff; or of the next 
friend of an infant, or a married woman, plaintiff; or of 
the relator in an information. "The mention of the reſi- 
dence of theie perſons is neceſſary, that the defendant 
may know where to reſort to ſerve proceſs, and for his 

colts, if finally diſmiſſed. 

If the plaintiff can avoid any demurrer whatſoever by 
amendment of his bill, he may obtain leave to amend it 


at any time before the demurrer has been argued, of. 


301. but after argument of a demurrer to the whole of a 


bill, it is not uſual to permit an amendment, except in 


the caſe of a demurrer for want of parties. 2 Chan. Ca. 197. 

IV. A bill, for a diſcovery merely, is generally liable 
to the ſame grounds of demurrer as any other bill. But 
a demurrer to a bill for a diſcovery merely will not hold 
tor want of parties, for the plaintiff ſeeks no decree, 2 Eg. 


Ca. Abr. 170. nor, in general, for want of equity in the 


plaintiff's caſe, for the ſame reaſon ; nor becauſe the plain- 
tif may have remedy at law, for he cannot have the diſ- 
covery which leads to the remedy; nor becauſe the plain- 
tiff may have remedy in the eccleſiaſtical court, in caſes 
where he cannot have all the neceſſary diſcovery in that 
court; nor becauſe a bill is brought for diſcovery of part of 
a matter, for that is merely a demurrer, becauſe the diſcovery 
would be inſufficient. But it ſhould ſeem a demurrer would 
hold to a bill for diſcovery of ſeveral diſtin& matters, againſt 
icveral diſtinct defendants. For tho? a defendant is always 
eventually paid his coſts upon a bill of diſcovery, it both 


_— 
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parties live, yet the court ought not to permit him to be 
put to any unneceſſary expence, as either the a or 
defendant may die pending the ſuit. 

Although as the ſpecies of bills already conſidered are 
the moſt uſual, demurrers to ſuch bills are alſo moſt uſual, 
yet demurrers will likewiſe hold to any other ſpecies of 
bills, except a certiorari bill, and generally for the ſame 
cauſes. But ſome of the different kinds of bills have like- 
wiſe their own peculiar diſtinct cauſes of demurrer, 

Thus if to a bill of interpleader the uſual affidavit, that 
the plaintiff does not collude with any of the parties, is not 
annexed, the defendant may demur. 1 Veſ. 248. To 
ſuch a bill there is likewiſe another cauſe of demurrer ; 
for if the plaintiff does not ſhew, that each of the defen- 
dants whom he ſeeks to compel to interplead claims a 
right, both the defendants may demur ; one, becauſe the 
plaintiff ſhews no right in the defendant demurring ; the 
other, becauſe the plaintiff, ſhewing no right in the co- 
defendant, ſhews no cauſe of interpleader. 1 Ye. 248. 
Or if the plaintiff ſhews no right to compel the defendants 
to interplead, whatever rights they may claim, each de- 
fendayt may demur, 

To a certiorari bill, as has been already obſerved, there 
can be no demurrer; for it requires no anſwer *. 
| There are few caſes in which a man is not intitled to 
perpetuate the teſtimony of witneſſes, 1 A. 451. 571. 
1 Vs. 117. Preced. in Ch. 531. 1 Roll. Abr. 383. and there- 
fore to ſuch a bill a demurrer will ſeldom lie. But if 
upon the face of the bill the plaintiff appears to have no 
certain right to, or intereſt in, the matter to which he 
craves leave to examine, in preſent, or in future, a de- 
murrer will hold. Smith. v. Atty. Gen. Mich. 1777. As 
if a perſon not claiming under a will ſhould pray leave to 


* — 
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There are in the books many caſes apparently to the con- 
trary ; but they ſeem not to have been caſes of bills praying 
merely the writ of certiarari. See 1 Chan. Ca. 31. | 

| \ perpetuate 


>” 


Dejnurrers. 165 


perpetuate the teſtimony of the witneſſes to the will; or a 
perſon claiming as a deviſee in the will oc a perſon living, 
but a lunatic, ſhould bring a bill to perpetuate the teſti⸗ 
mony of witneſſes to the will, againſt the preſumptive 
heir at law, 1 Vern. 1051. Eq. Ca. Abr. 234. * or a perſon 
who would be next of kin to a lunatic if he were dead 
inteſtate, ſhould bring a bill, in the life-time of the luna- 
tic, to perpetuate the teſtimony of witneſles to his legiti- 
macy, againſt the Attorney General as ſupporting the rights 
of the Crown +. The parties have, in theſe cafes, no inter- 
eſt in any thing which can be the ſubject of a ſuit; they 
ſuſtain no character under which they can afterwards uſe 
the depoſitions; and therefore the depolitions, if taken, 
would be wholly nugatory. 2 Pr. Alm. Canc. 501. But 
even where a defendant might demur both to the diſcovery 
ſought and the relief prayed by a bill, it was held, that to 
ſo much of the bill as fought to perpetuate the teſtimony 
of witneſſes the defendant could not demur. 1 Ath. 450. 
If a bill of revivor does not ſhew a ſufficient ground 
for reviving the ſuit, 3 ins. 348. or any part of it, 1 Eg. 


Ca. Abr. 3, 4. either by or againſt the perſon, by or againſt, 


whom it is brought, the defendant may by demurrer ſhew 
cauſe againſt the revival. 2 Ch. Rep. 244. 3 Mme. 348. 
Indeed though the defendant does not demur, yet if the 


plaintiff does not ſhew a title to revive, he will take no- 


thing by his ſuit at the hearing. 3 Hins. 348. A demur- 
rer will hold to a bill of revivor brought ſingly for coſts, 
2 Eq. Ca. Abr. 3. the court not permitting a ſuit to be 
revived for that purpoſe only, even where the coſts have 


been actually taxed before the abatement happened. If a 


ſupplemental bill is brought upon a matter ariſing before the 
hling of the original bill, where the ſuit is in that ſtage 
of proceeding that the bill may be amended, the deſendant 
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ſuch a demurrer. 


+ Smi:h v. Att. Gen. Mich. 1777. 
M 3 miy 


3 * * r * 3 
ee eee eee TIN 


+; — — wes 
„ 5 


166 Demurrers. 


may demur. 3 A. 817. If a ſupplemental bill is brought 
upon a matter ariſing ſubſequent to the time of the filing 
the original bill, againſt a perſon who was no party to the 
original bill, and claims no intereſt ariſing out of the 
matters in litigation in the original bill, the defendant to 
the ſupplemental bill may alſo demur; eſpecially if the 


ſupplemental bill prays, that he may anſwer the matters 


charged in the original bill. Theſe, however, are grounds 
of demurrer ariſing rather from the plaintiff's having miſ- 
taken his remedy, than from his being without remedy, 
Original bills, in the nature of bills of revivor, and ſup- 
plement, are liable to objections of the ſame nature. 

A croſs bill having nothing in in its nature different from 
the firſt ſpecies of bills, with reſpect to which demurrers in 
general have been conſidered, except that it is occaſioned by 
a former bill, there ſeems no cauſe of demurrer to ſuch a 
bill, which will not equally hold to the firſt ſpecies of bills. 
And a demurrer for want of equity will not hold to a croſs 
bill filed by a defendant in a ſuit, againſt the plaintiff in the 
ſame ſuit, touching the ſame matter. For being drawn 


into the court by the plaintiff in the original bill, he may 


avail himſelf of the aſſiſtance of the court, without being 
put to ſhew a ground of equity to ſupport its juriſdiction, a 
croſs bill being generally conſidered as a defence. Hard. 


160. 3 Att. 812. 


The conſtant defence to a bill of review for error appa- 
rent upon a decree is, by plea of the decree, and demurrer 
againſt opening the inrolment. 1 Vern. 392. 2 Ath. 534. 
But where any matter beyond the decree is to be offered 
againſt opening the inrolment, as length of time, that 
matter mult be pleaded, otherwiſe the plaintiſf will not have 
the benefit of exceptions, as infancy, coverture, or the 


like. 2 Ve. 109. Sed Ord. J. Brown, Parl. Ca. 95. A 


bill of review upon the diſcovery of new matter being ex- 
hibited only by leave of the court, the ground of the bill is 
generally well confidered before it is brought ; and there- 
fore in point of ſubſtance it can rarely be liable to a de- 
murrer. But if brought upon new matter alled:ed, and 


the 
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the defendant thinks that matter not relevant, probably he 
might take the advantage of it by way of demurrer, al- 
though the relevancy ought to be conſidered at the time 
leave is given to bring the bill. If a ſupplemental bill in 
nature of a bill of review, is brought upon allegation of a 
diſcovery of new matter, and it appears upon the face of 
the bill that no new matter has been diſcovered, the de- 
fendant may take advantage of it by demurrer. 2 AK.. 40. 
Bills in the nature of bills of review do not appear ſubject 
to any peculiar cauſe of demurrer, unlets the decree ſought 
to be reverſed does not affect the intereſt of the perſon fil- 
ing the bill. If upon argument of a demurrer to a bill of 
review, the demurrer is allowed, and the order allowing it 
is inrolled, it is an effectual bar to another bill of review 
2 Ch, Ga. 133. 1 m, 417+ 441. 2 Fern.:120: "I 
upon the face of a bill to carry a decree into execution, the 
plaintiff appears to have no right to the benefit of the de- 
cree, the defendant may demur, | 

A bill filed by the direction of the court, for the purpoſe 
of obtaining its decree touching ſome matter not in iſſue 
by the former bill, or not in iſſue between the proper par- 
ties, does not ſeem liable to any peculiar cauſe of demurrer, 
Indeed, being exhibited by order of the court upon hearing 
another cauſe, there is little probability, that ſuch a bill 
ſhould be liable, in ſubſtance, to any demurrer. 

In addition to the ſeveral particular cauſes of demurrer 
applicable to particular kinds of bills, it may be obſerved 
that any irregularity in the frame of a bill of any fort may 
be taken advantage of by demurrer. Thus, if a bill is 
brought contrary to the uſual courſe of the court, a demurrer 
will hold. 3 AL. Bog. Bunb. 56. As where after a decree 
directing incumbrances to be paid according to priority, 
the plaintiff, a creditor, obtained an a{kgnment of an old 
mortgage, and filed a bill to have the advantage jt would 
give him by way of priority over the demands of ſome of the 
defendants. 3 Ak. $11. 2 Veſ. 571. This was a bill to 
vary a decree, and yet was neither a bill of review, nor a 
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ſupplemental bill in nature of a bill of review, which are 
the only kinds of bills which can be brought to affect or 
alter a decree, unleſs the decree has been obtained by fraud. 
1 C. Ca. 44. 2 Freem. 179. 3 Al. 811. Rep. temp, 
Talbot 201. So if a ſupplemental bill is brought againſt a 
perſon not a party to the original bill, praying that he may 
anſwer the original bill, and no reaſon is ſuggeſted why he 
could not be made a party to the original bill by amend- 
ment, he may demur. 3 tk. 817. If an irregularity 
ariſes in any alteration of a bill by way of amendment, it 
may alſo be taken advantage of by demurrer. As if a plain 
tiff amends his bill, and ſtates a matter ariſen ſubſequent to 
to the filing of the bill, which conſequently ought to be 
the ſubject of a ſupplemental bill, or bill of revivor, 1 Att, 


291. 
Words of courſe preceding a Demurrer. 


The demurrer of ———— defendant, to the bill of com- 
plaint of complainant. 


This defendant by proteſlation, not confeſſing or acknowledging 
all or any of the matters or things in the complainant's bill men- 
tioned to be true in ſuch manner and form as the ſame are therein 
and thereby ſet forth and alledged, doth demur, aud for m_ of de- 
murrer ſheweth, That, &c. 


Or thus: 


This defendant (as before) therein and thereby ſet forth and 
alledged ſaith, he is adviſed, That there is no matter or thing in 
the ſaid bill of complaint contained good and ſufficient to call this 
defendant in queſiton in this honourable court for the ſame, but 


that there is good care of demurrer thereto, for that, &c. 
Where the demurrer is to part of the bill or to the relief. 


This defendant, &c. in ſuch manner and form as the ſame 
are therein ſet forth as to ſo much and ſuch part of the ſaid bill 
| 7 4 ; (as 
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(as prays if to the relief), &c. this defendant doth demur, 
and fur cauſe of demurrer ſheweth, &c. 


Or thus: 


As to ſo much of the complainant's bill, &c. this defendant by 
proteſtation not confeſing or acknowledging the complainant's 
bill to be true, in ſuch ſort, manner or form, as the 2 matters 
are therein ſet forth, doth demur, and for cauſe, &c. 


General words of concluſion to demurrers. 


IV herefore this defendant doth demur to the ſaid bill of com- 
plaint, and to all the matters and things therein contained, and 
humbly demands the judgment of this honourable court, whether be 
ſhall be compelled to make any further or other anfwer thereto, 
and humbly prays to be hence diſmiſſed, with his reaſonable cofts 
and charges in this behalf moſt wrongfully ſuſtained. 


Or thus: 


. 1 and fer divers other errors and imperfenions, this 
defendant doth demur thereto, and humbly demands, $ic. 


Where the demurrer is to part only, or to the relief. 
Mperefore, and for divers other errors and imperfections 45 


Pearing in the ſaid bill, this defendant doth demur to fo much and 
uch part of the ſaid bill as aforeſaid, and humbly prays the judg- 


rent of this honourable court, whether he ſhall be campelled ta 
make any anſwer to ſuch part of the ſaid bill as is ſo demurred 
jos > &c. 


Or thus: 


And therefore, and for other good cauſes of demurrer in the 
| ſaid bill contained, as to ſo much of the ſaid complainant's ſaid 
bull as is demurred unto as aforeſaid, this * doth demand 


the judgment, &c. 
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Of Þleas. 


PLEA is a ſpecial anſwer to a bill, ſhewing, or rely- 
ing upon, one or more things, as a cauſe why the ſuit 
ſhould be either diſmiſſed, delayed, or barred. Prac. Reg. 273. 
The defence proper tor a plea muſt be ſuch as reduces the 
cauſe, or ſome part of it, to a ſingle point, and from thence 
creates a bar to the ſuit. The end of a plea is to fave 
to the parties the expence of an examination of witneſles 
at Jarge.z and therefore it is not every good defence in 
Equity that is good as a plea, For where the defence con- 
fiſts of a variety of circumſtances, there is no uſe of a plea; 
as the examination muſt ſtil] be at large, and the effect of 
allowing a plea will be, that the court will give judgment on 
the circumſtances of the caſe before they are made out by 
proof. 1 At. 54. | os 
Pleas are of three ſorts; I. To the juriſdiction of the 
court. II. To the perſon of the plaintiſf, or defendant, 
III. In bar of the plaintiff's ſuit. —Pleas to the juriſdiction 
of the court, and to the perſon of the plaintiff, generally go 
to the whole bill, and affect both the diſcovery ſought, and 
the relief, if any, prayed by the bill. Theſe may there- 
fore be conſidered, without any reference to the peculiar 
kinds of bills to which they may be applied. But pleas in 
bar of the ſuit, though they frequently go to the whole bill, 
and affect both the relief and diſcovery, yet ſometimes only 
affect part of both, and ſometimes only one, and ſometimes 
the other only, or part only of one, or of the other. It will 
be therefore neceſſary to conſider pleas of this nature with 
F a reference to the peculiar kinds of bills to which they relate. 
. I. If the court of Chancery has not juriſdiction in the ſub- 
= ject matter of the ſuit, the defendant may plead the matter 
which deprives the court of juriſdiction, and thew to what 
court the juriſdiction belongs, and upon this ground may 
demand the judgment of the court, whether he ſhall be 
compelled to anſwer the bill. 1 Ven. 203. Pleas of this 
. nature ariſe principally where the ſuit is for land within a 
county palatine, Com. Dig. Ch. 50. Chan. Ca. 41. or where 
| the 
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the defendant claims the privileges of an univerſity, or other 
particular juriſdiction. Ca. Rep. 65, 66, 73. 2 Ventris, 362. 

The court of Chancery being a ſuperior court of general 
juriſdiction, nothing ſhall be intended to be out of its juriſ- 
diction, which is not ſhewn to be ſo. 1 Yez. 204. It is 
requiſite, therefore, in a plea to the juriſdiction of the 
court, to alledge that the court has not juriſdiction of 
the ſubject matter of the ſuit, and to ſhew by what means 
it is deprived of juriſdiction. It is likewiſe neceſſary 
to ſhew what court has juriſdiction. 1 Fern. 59. 1 Vf 
203. If the plea does not properly ſet forth theſe par- 
ticulars, it is bad in point of form. Nel. Rep. 51. 
1 Veſ. 204. 2 Ventr. 362. In point of ſubſtance 
it is neceſſary, to entitle the particular juriſdic- 
tion to excluſive cognizance of the ſuit, that it ſhould 
be able to give complete remedy. 2 Venir. 363. 1 
Vern. 212. A plea therefore, of privilege of the uni- 
verſity of Oxford, to a bill for a ſpecific performance 
of an agreement touching lands in Middleſex, has been 
over-ruled: for the univerſity court could not give com- 
plete relief. 2 Ventr. 363. And if a ſuit is inſtituted 


againſt different perſons, ſome of whom have privilege, + 


and ſome not, a plea will not hold. Ca. 55, 56. 22 Vin. 
Abr. q. It is the ſame caſe, where one defendant is not 
amenable to the particular juriſdiction. Hatton 59. If, 
likewiſe, there is a particular juriſdiction, and yet the par- 
ties to litigate any queſtion are both reſident within the 
juriſdiction of the court of Chancery; as upon a bill con- 
cerning a mortgage of the iſland of Sarte, both mortgagor 
and morgagee reſiding in England; the court of Chancery 
will hold juriſdiction of the cauſe : for a court of Equity 
agit in perſonam. 1 Veſ. 204. 4 Iuſt. 213. So where the 
court may not have juriſdiction to give relief, it may yet 
entertain a bill for a diſcovery, in aid of the court which 
can give relief, if the ſame diſcovery cannot be there ob- 
tained ; as if the juriſdiction be in the king in council, 
where the defendant cannot be compelled to anſwer upon 


oath. 1 Veſ. 205. * 
1 Ar 
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Similar to a plea to the juriſdiction is the caſe of a plea 
to an information charging an undue election of a fellow 
of a college in one of the univerſities, that by the ſtatutes 
the viſitor of the college ought to determine all contro- 
verſies concerning elections of fellows, and that ſuch con- 
troverſies ought not to be determined elſewhere. 3 Ath, 
662. 1 Fe. 78. 464. But the extent of the viſitor's au- 
thority muſt be averred; and it mult alſo be averred that 
he is able to do complete juſtice. 1//. 474. And where 
there is a truſt created, the viſitor having no power to 
compel performance of the truſt, relief muſt be had in the 
Eing's courts of general juriſdiction. 1 Ve. 475. 

II. In reſpect of the perſon of the plaintiff it may be 
ſhewn, either that the plaintiff is by law diſabled to ſue, 
3s being outlawed, or excommunicated, or a popiſh 
recuſant convict, which work a temporary diſability ; or 
that the plaintiff is attainted in a præmunire, or of treaſon, 
or felony ; or that he is an alien; or that he is incapable 
alone of inſtituing a ſuit. It may alſo be pleaded that the 
plaintiff, or defendant, is not ſuch perſon as alledged in 
the bill; as feme ſole, heir, executor, or adminiſtrator; 
and is not therefore to ſue or be ſued as ſuch for the matter 
in queftion. Prac. Reg. 276. The three firſt of thele 
pleas are generally to the perſon of the plaintiff ſuing in 
bis own right; the three next may be to the perſon of the 
plaintiff ſuing in any right; and the laſt to the perſon 
either of the plaintiff, or defendant, in whatever right 
fuing, or ſued. | | 

1. If outlawry is pleaded, the record, or the capias there- 
upon, mult be pleaded % pede ſigilli, and is uſually annexed 
to the plea. Toth. 54. Prac. Reg. 276. A plea of outlawry, 
in a ſuit for the ſame duty or thing for which relief is ſought 
by the bill, is inſufficient, according to the rule of law, and 
mall be diſallowed of courſe, as put in for delay. Other- 
wiſe a plea of outlawry is always a good plea, ſo long as 
the outlawry remains in force. Ord. Canc. 97. But a plea 
of this nature is no longer a bar than whilft the outlatory remains 

in 
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in force. If that is reverſed, the plaintiff, upon payment of 
coſts, may ſue out freſh proceſs againſt the defendant, and 
compel him to anſwer the bill. Ord, Canc. 97. Outlawry 
in a plaintiff, executor, or adminiſtrator, cannot be plead- 
ed; for he ſues in auter droit. 1 Vern. 184. Prac. Reg. 277. 
It is equally inſufficient, if alledged in diſability of a perſon 
named in a bill as the next friend of an infant plaintiff, or 
in an information as a relator *. | 

2. The defendant may plead that the plaintiff is excom- 
municated, which muſt be certified by the ordinary, either 
by letters patent containing a poſitive affirmation that the 
plaintiff ſtands excommunicated, and for what; or by letters 
teſtimonial, reciting, “gu ſerutatis regiſlerlis invenitur, &c.“ 
Either of theſe certificates muſt be /ub ſigills, and fo plead- 
ed. Prac. Reg. 278. Toth. 54. Excommunication is a 
good plea to an executor, or adminiſtrator, though they 
ſue in auter droit, Co. Lit. 134. 4 Bac. Ar. 36. but not 
to the next friend of an infant. Prac. Reg. 278. This, 
like the plea of outlawry, ceaſes to be a bar when the 
diſability is removed; and therefore the plaintiff, purchaſ- 
ing letters of abſolution, may, as at law, ſue out freſh 
proceſs, and compel the defendant to anſwer the bill. 

3. By ſtatute 3 Fac. I. c. 5. 11. every popiſh re- 
cuſant convict is in many caſes difabled to ſue, in the ſame 
manner as a perſon excommunicated. The inſtances of 
a plea of conviction of recuſancy have probably been rare, 
as no traces of any occur in the books of reports, nor does 
the form of the pleas appear in the books of practice. If ad- 
vantage was attempted to be taken of this ſtatute, the court 
would probably require the fame averments to ſupport the 
plea as are neceſſary to a plea of the fame nature at aw. 
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There is a caſe in Prec. in Ch. 13. where a plea of outlawry, 
in difability of the perſon of a relator, is ſaid to have been 
allowed in the duchy court of Lancaſter. But 'the relator ſeems 
to have ſuſtained the character of plaintiff, as well as of relator. 
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3 Bac. Ar. 780. This plea alfo ceaſes to be a bar, if 
the plaintiff, by conforming, removes the diſability, 
4. A plea, that the plaintiff is diſabled from ſuing, being 


_ attainted, is equally rare. It would brobably be likewiſe 


judged with the ſame ſtrictneſs as if it was a plea at law. 
2 Aik. 399. 

5. There is little more to be found in the books upon 
the ſubject of a plea that the plaintiff is an alien. 2 Ath, 
399. 2 Vin. Abr. 274. Prac. Reg. 278. An alien, who 
is not an alien enemy, is under no diſability of ſuing for 
any perſonal demand, 1 Att. 51. and an alien enemy 
may ſue under ſome circumſtances. 3 Burr. 1741. 1 Bac. 
Abr. 84. A plea has been put in to a bill filed by an alien 
infidel, not of the Chriſtian faith, and was attempted to 
be ſupported upon the ground, that the plaintiff was upon a 
croſs bill incapable of being examined upon oath. The 
plea was over-ruled without argument. 1 A. 51. 

6. If a bill is ſiled in the name of any perſon incapable 
alone of inſtituting a ſuit z as an infant, a married woman, 
or an idiot or lunatic ſo found by inquiſition ; the defendant 
may plead the infancy, the coverture, or the inquiſition of 
idiotcy or lunacy, in bar of the ſuit. Prac. Reg. 276. 

7. A plea that the plaintiff is not ſuch perſon as alledged 
in the bill, though a negative plea, 1s good in abatement 
of the ſuit; as where a plaintiff intitles himſelf as admini- 
ſtrator, and the defendant pleads that he is not adminiſtra- 
tor. 1 Vern. 473. So where a perſon intitling himſelf 


_ a8 adminiſtrator of an inteſtate files a bill, and the defendant 


pleads that the ſuppoſed inteſtate is fill living, A plea, 
that the defendant is not ſuch perſon as alledged in the 
bill, is alſo mentioned in the books of practice as a plea 
which may be ſupported, Prac. Reg. 276. It ſeems to have 
been conſidered as more convenient for a perſon, ſued in 
a character which he does not ſuſtain, to put in an an- 
ſwer, alledging the miſtake in the bill, and praying the judg- 
ment of the court, whether he ſhould be compelled farther 
to anſwer the bill, Ca. Rep. 61. Prac. Reg, 278. But 
this in fact amounts to a plea. 


2 III. 
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III. A plea in bar is commonly where ſome. foreign 
matter is alledged, whereby, ſuppoſing the bill, ſo far as it 
is not contradicted by the plea, to be true, yet the ſuit, or 
ſome part thereof, is barred. 2 Ath. 51. Prac. Reg. 
279. Where there are matters alledged in the bill to which 
the bar does not reach, or there is ſome circumſtance 
relating to the matter in bar, and charged in the bill, 
which requires a particular anſwer, as ſuggeſtions of 
fraud, the detendant muſt, to ſuch points, anſwer upon 
oath. Prac. Reg. 280. The anſwer, in this caſe, muſt 
be full to the charges in the bill, and ſufficient to ſupport 
the plea. 3 A. 203. For the matters ſo charged will 
be intended againſt the pleader, unleſs they are fully de- 
nied by the anſwer. 

Pleas in bar will be firſt conſidered with reference only 
to the firſt ſpecies of bills, and to bills of diſcovery merely; 
and will be afterwards treated of as applied to the ſeveral 
other ſpecies of bills. They may be ranked under the 
heads of, I. Pleas of matters recorded, or as of record 
in the court itſelf, or ſome other court of Equity; II. Pleas 
of matters in pais; and III. Pleas of matters of record, or 
matters in the nature of matters of record, in ſome court, 
not being a court of Equity, either alone, or r f with 
matters in pais. | 

I. Pleas in bar of matters recorded, or as of record, in 
the court itſelf, or ſome other court of equity, may be, 
x. a decree or order of the court, by which the rights of 
the parties are already determined, 3 Ate. 626. or ano- 
ther bill for the ſame cauſe diſmiſſed, 1 Vern. 310. 2. ano- 
ther ſuit depending in the court, or in another court of 
Equity, between the ſame parties, for the ſame cauſe, 
3 4th. 587. 590. Pleas of this nature generally go both 
to the diſcovery fought, and the relief propels by the 
bill. 

1. A decree, determining the rights of the parties, nod 
ſigned and inrolled, may be pleaded to a new bill for the 
ſame matter z and this even if the party bringing the new 


bill 
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bill was an infant at the time of the former de- 
cree. For a decree inrolled can only be altered upon 
2 bill of review. 3 Att. 626. But the decree muſt be in 
Its nature final, or afterwards made fo by order, or it will 
not be a bar. Therefore a decree, for an account of 
principal and intereſt due on a mortgage, and for a fore- 
cloſure in caſe of nonpayment, cannot be pleaded to a bill 
to redeem, unleſs there is a final order of forecloſure. 
2 Ve. 450. Nor can a decree, unleſs cauſe, by default, 
be pleaded, without the order to make the decree abſolute. 
Upon a plea of this nature ſo much of the former bill and 
anſwer muſt be ſet forth, as is neceſſary to ſhew that the 
| fame point was then in iſſue. 2 Ait. 603. 2 Veſ. 577. decree, 
| diſmiſſing a former bill for the ſame matter, may be pleaded 
in bar, if the diſmiſſion was not, in terms, directed to be 
without prejudice, 1 Fern, 110. 1 Brown. Parl. Caf. 281. 
1 Chan. Ca. 155. The decree muſt be ſigned and in- 
rolled, or it cannot be pleaded in bar of another ſuit, 
though it may be inſiſted upon by way of anſwer, 3 At. 
809. 2 Fe J 577- But though it cannot be pleaded di- 
realy in bar of the ſuit for want of inrolment, it might 
perhaps, be pleaded to ſhew, that the bill was exhibited | 
contrary to the uſual courſe of the court, and ought not 
therefare to be proceeded upon, For if the decree appear- 
ed upon the ſace of the bill, the defendant might demur, 
3 Aib. 80g. Bunb. 56. 2 Veſ. 571. a decree not ſigned 
and inrolled being to be altered only upon a re-hearing, 
2 Ve. 598. as a decree ſigned and inrolled can be altered 
only upon a bill of review, 1 Ch. Ca. 44. 2 Freem. 179. 
An order of diſmiſſion is a bar only where the court deter- 
mined that the plaintiff had no title to the relief ſought by 
his bill; and therefore an order diſmiſſing a bill for want 
of proſecution is not a bar to another bill, 1 At. 571. 
2. A plea of another ſuit depending in the ſame or an- 
ether court of equity, for the ſame cauſe, muſt aver that 
there have been proceedings in the ſuit z as appearance, or 
proceſs e appearance at the leaſt, 1 Eg. Ca. Ar. 

39˙ 
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39. It ſeems likewiſe regular to aver that the ſuit is ſtill de- 
pending, 3 Ab. 589. though, as a plea of this nature is not 
uſually argued, but, being clearly a good plea, if true, is re- 
ferred to the examination and enquiry of one of the maſters 


of the court as to the fact, it has been held, that a poſitive 


ayerment that the former ſuit depending is not neceſſary. 
Ord. Canc. 98. For the fame reaſon a plea of this kind is 
not put in upon oath. x Fern. 332. It is not neceſlary to 
the ſufficiency of a plea of this nature, that the former ſuit 
ſhould be precifely between the ſame parties as the latter, 
For if a man inſtitutes a ſuit, and afterwards ſells part of 
the property in queſtion to another, who files an origi- 
nal bill touching the part ſo purchaſed by him, a plea of 
the former ſuit depending touching the whole property will 
hold. 1 Eg. Ca. Abr. 39. So where one part-owner of a 
ſhip filed a bill againſt the huſband for an account, and 
afterwards the ſame part-owner, and the reſt of the owners, 
filed a bill for the ſame purpoſe, the pendency of the firſt ſuit 
was held a good plea to the laſt, For though the firſt bill 
was inſufficient for want of parties, yet by the ſecond bill 
the plaintiff was doubly vexed for the ſame cauſe. The 
courſe of the court in ſuch a caſe ſeems to be, to diſmiſs 
the firſt bill, and to direct the defendant in the ſecond cauſe 
to anſwer, upon being paid the coſts of the plea allowed. 
I Chan. Ca. 241. Where a ſecond bill is brought by the 
ſame perſon for the ſame purpoſe, but in a different right; 
as where the executor of an adminiſtrator brought a bill, 
conceiving himſelf to be the perſonal repreſentative of the 
inteſtate, and afterwards procured adminiſtration de bonzs 
non, and brought another bill, 2 Att. 44. the pendency 
of the former bill is not a good plea, The reaſon of this 
determination ſeems to have been, that the firſt bill being 
wholly irregular, the plaintiff could have no benefit from 
it, and it might have been diſmiſſed upon demurrer, 
Where a decree is made upon a bill brought by a creditor, 
on behalf of himſelf and all other creditors of the ſame 
perſon, and another creditor comes in before the maſter to 
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take the benefit of the decree, and proves his debt, and 
then files a bill on behalf of himſelf and the other credi- 
tors, the defendants may ple ad the pendency of the other 
ſuit ; for a man coming in under a decree is quaſi a party, 
3 Att. 557. The proper way for a creditor in ſuch a 
ſituation to proceed, if the plaintiff in the original ſuit is 
dilatory, is by application to the court for liberty to con- 
duct the cauſe, If a plaintiff ſues a defendant, at the 
fame time, for the ſame cauſe, at common law and in 
equity, the defendant, after anſwer put in, muſt apply to 
the court that the plaintiff may make his election where he 
will proceed, and cannot plead the pendency of the ſuit 
at common law in bar of the ſuit in equity, though the 


practice was formerly otherwiſe. 3 Vn. go. Ord. Cant. 
99- 2 


II. Pleas in bar, of matters in pais only, ſometimes go both 


to the diſcovery ſought, and to the relief prayed, by the 
bill, or by ſome part of it; ſometimes only to the diſ- 


covery, or part of the lifcovetys and ſometimes only to the 


relief, or part of the relief. 


Pleas of this nature which may go both to the diſ- 


covery and relief ſought by the bill, or by ſome part there- 
of, but which ſometimes extend no farther than the re- 
lief, are principally, 1. a want of title in the plaintiff; 
2. a want of proper parties to the ſuit; 3. a ſtated ac- 


count; 4. an award; 5. a releaſez 6. a will; 7. 2 pur- 
chaſe, mortgage, or ſettlement, for a kb conſider- 
ation, without notice of the plaintiff's claim. 

1. A plea may be of want of title in the plaintiff, by 


reaſon of a diſability either in him or in the perſon under 


whom he claims. As if a plaintiff claims as purchaſer, and 
the defendant pleads that he was a papiſt, and incapable 
of taking by purchaſe &; or a plaintiff claims a real or 
perſonal eſtate - accrued previous to conviction, either of 


— 


* See, however, 18 Geo. 3. c. 60. by which this i incapacity is, 
under ce tain conditions, removed. 
himſelf 
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himſelf or of the perſon 8 whom he claims, of ſome 

offence which occaſioned a forfeiture; or previous to a 
bankruptcy; or any other want of title in the plain- 
tiff to the matter claimed by the bill. 2 Ah. 399. Gilb. 
228. A plea of conviction of any offence which occaſions 
forfeiture, as manſlaughter, muſt be pleaded with equal 
ſtrictneſs as a plea of the ſame nature at common law. 
2 Atk. 399. Pleas of want of title in the plaintiff gene- 
rally extend to the diſcovery ſought by the bill, AS well as 
to the relief prayed. 2 tk. 299. 

2. If a want of proper parties is not apparent on the bill, 
a defendant may plead it; and a plea of this nature goes 
both to the diſcovery and the relief. 1 Vern. 110. 2 Ait. 
51. But where a ſufficient reaſon is ſuggeſted by the bill 
for not making the neceſſary party; as where a perſonal 
repreſentative is a neceſſary party, and the bill ſtates that 
the repreſentation is in conteſt in the eccleſiaſtical court, 
2 Atk. 51. or where a neceſſary party is reſident abroad, 
out of the jur iſdiction of the court, and the bill charges 
that fact, Preced. in Ch. 83. 2 At. 510. or where the bill 
ſeeks a diſcovery of the neceſſary parties, 1 Vern. 95. a plea 
for want of parties will not be allowed. A plea for want of 
parties to a bill for a diſcovery merely will not hold; for 
the plaintiff in that caſe ſeeks no decree. 2 Eg. Ca. Abr. 
170. 

3. A plea of a ſtated account is a good bans to a bill for an 
account, 1 Fern. 180. 2 Atk. 1. It muſt ſhew that the ac- 
count was in writing, and the balance in writing ; or at leaſt 
it muſt ſet forth the balance. 2 A. 399. If the bill charges 
that the plaintiff has no counterpart of the account, the ac- 
count ſhould be annexed by way of ſchedule to the anſwer, 
that if there are any errors upon the face of it, the 
plaintiff may have an opportunity of pointing them out. 
3 Ark. 303. If error or fraud are charged, they muſt 
be denied by the plea, as well as by way of anſwer, 
G:lb. Ch. 56. and if neither error nor fraud are charged, 
the defendant muſt by the plea aver that the ſtated ac=- 

N 2 count 


180 ' Pleas. 


count is juſt and true, to the beſt of his knowledge and 
belief, 3 Ait. 70. The delivery up of vouchers at the 
time the account was ſtated ſeems to be a proper averment 
in a plea of this nature, if the fact was ſuch, Gill. 
Ch. 57+ 

4. An award may be pleaded to a bill to ſet aſide the 


award, and open the account, 2 A. 395, 501. and it is 


not only good to the merits of the caſe, but likewiſe to 
the diſcovery ſought by the bill. 3 At. 529, 644. But if 
fraud, or partiality, are charged againſt the arbitrators, 
thoſe charges muſt not only be denied by way of aver- 
ment in the plea, but the plea muſt be ſupported by an an- 
ſwer ſhewing the arbitrators to have been incorrupt and 


impartial. 2 Att. 396, 501. 
5. Ina plea of a releaſe, the defendant muſt ſet out the 


conſideration upon which the releaſe was made. 2 ef. 
108. Hard. 168. If a releaſe is pleaded to a bill for an 


account, it muſt be under ſeal ; otherwiſe it muſt be plead- 
ed as a ſtated account only. Gub. Ch. 57. 

6. To a bill brought, upon ſome ground of equity, by 
an heir at law againſt a deviſee, to turn the deviſee out of 


poſſeſſion, the deviſee may plead the will, and that ie was 


duly executed, and ought to prevail, until upon an iſſue 
at law it ſhould be found to be otherwiſe. 3 At. 17. 2 
Leif. 361. But if the bill prays a receiver, and the plea 
goes to that part of the bill, it will be ſo far over-ruled; 
as it may be neceflary for the court in the progreſs of 
the cauſe to appoint a receiver. 3 Ath. 17. ſed vide 361. 

7. A plea of purchaſe for a valuable conſideration, or of 
a mortgage without notice of the plaintiff's title, is a bar 
to a ſuit in equity. 2 Atk. 397, 630. 2 Ventr. 361. Such 
a plea muſt. aver, that the perſon who conveyed, or mort- 
gaged, to the detendant, was ſeiſed in fee, or pretended to 
be ſeiſed, and was in poſſeſſion, if the conveyance pur- 
ported an immediate transfer of the poſſeſſion, at the time 
| when he executed the purchaſe or mortgage deed. 3 Wms. 


281, 1 Vern. 246. It muſt aver a conveyance, and not 
| | | articles 
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articles merely, 3 Vins. 28 1. for if there are articles only, 
and the defendant is injured, he muſt ſue at law upon the 
covenants in the articles. 1 Att. 571. It muſt aver the 
conſideration, and the actual payment of it; for if it is 
only ſecured to be paid it is not ſufficient. 3 Att. 304, 
$14. The plea muſt alſo deny notice of the plaintiff's 
title, or claim, previous to the execution of the deeds, and 
payment of the conſideration, 1 Fern, 179. 1 Ch. Ca. 34. 
2 Atk, 631. 3 Atk. 304. and the notice ſo denied muſt 
be notice of the exiſtence of the plaintiff 's title, and not 
merely notice of the exiſtence of a perſon who could claim 
under that title. 1 Ak. 522. If particular inſtances of no- 
tice or circumſtances of fraud are charged, they muſt be 
denicd as ſpecially and particularly as charged in the bill, 
3 At. 815. 2 Ve. 450. This ſpecial and particular de- 
nial, of notice or fraud, muſt be by way of anſwer, that 
the plaintiff may be at liberty to except to its ſufficiency. 
1 Vern. 185. But notice, and fraud, muſt alſo be denied, 
generally, by way of averment in the plea; otherwiſe. the 
fact of notice, or of fraud, will not be in iflue. 3 Vis. 
95. Gul. Ch. 58. 3 Uns. 244. Notice, or fraud, 
thus put in iſſue, if proved, will effectually open the plea 
on the hearing of the cauſe. A purchaſor with notice, of 
a purchaſor without notice, may ſhelter himſelf under 
the firſt purchaſor. Prec. in Ch. 51. 1 Ath. 571. 2 4ih. 
139, 242. But notice to an agent is notice to the prin- 
cipal, 2 Vern. 574. and where a perſon, having notice, 
purchaſed in the name of another who had no notice, and 
knew nothing of the purchaſe, but afterwards approved 


ems 


— * * 


* In the caſe of Meadows v. Ducheſs of King /ton, Mich. 1777, 
the Chancellor ſeemed to be of opinion, that notice, and fraud, 
were to be denied by way of averment in the plea, in caſes on- 
ly where the denial made part of an equitable deſence ; as in a 
Plea of purchaſe for valuable conſideration, the denial of notice 
muſt be by way of averment in the plea, becauſe the want of 
notice creates the equitable bar. | 
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it, and without notice paid the purchaſe-money, and pro- 
cured a conveyance; the perſon firſt contracting was con- 
ſidered from the beginning as the agent of the actual pur. 
chaſor, who was therefore held affected with notice. 1 Brown. 
Parl. Ca. 244. A ſettlement in conſideration of marriage 
is equivalent to a purchaſe for a valuable conſideration, and 
may be pleaded in the ſame manner. Kp. temp. Finch, g. 


If a ſettlement is made after marriage, in puaſuance of 


an agreement before marriage, the agreement, as well as 
the ſettlement, muſt be ſhewn, 1 Fern. 139. A widow, 
defendant to a ſuit brought by any perſon claiming under 
her huſband, to diſcover what lands the is in poſſeſſion of, 
and what 1s her title, may plead her ſettlement in bar to 
any diſcovery, unleſs the plaintiff offers, and is able, to 
confirm her jointure, 2 Fe. 450. But a plea of this na- 
ture muſt ſet forth the ſettlement, and the lands com- 
prized in it, with ſufficient certainty. 1 A. 52. A plea 
of purchaſe for a valuable conſideration protects a de- 
fendant from giving any anſwer to a title ſet up by the 
plaintiff; but a plea of bare title only, without ſetting 


torth any conſideration, is not ſufficient for that purpoſe. 
2 Att. 241. Upon a plea of purchaſe for a valuable con- 


ſideration, to a diſcovery of deeds and writings, the pur- 
chaſe deed muſt be excepted; for it is pleaded, 2 ef. 107, 
| Upon a ſimilar ground, if a bill is filed for diſcovery of 
goods purchaſed of a bankrupt, the defendant may plead 
that he purchaſed them bara fide, for a valuable conſider- 
ation, paid before the commiſſion of bankrupt was ſued out, 
and before he had any notice of the bankruptcy. 2 Ch. Ca, 
72,73. I Vern. 27. 

Pleas in bar, of matters in pars only, which extend no 
farther than the diſcovery ſought by the bill, or by ſome 
part thereof, may be, 1. that the diſcovery may ſubje& 
the defendant to pains and penalties; 2. that it may ſub- 
jet him to a forfeiture, or ſomething in the nature of 
a forfeiture z 3. that it would betray the confidence re- 
poſed in a counſel, attorney, or arbitrator. And any other 

matter 
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matter which may ſhew that the defendant ought not to be 


compelled to make the diſcovery ſought, for ſimilar rea- 
ſons, may be pleaded in like manner. 

1. It has been already obſerved, that no perſon is bound to 
anſwer ſo as to ſubject himſelf to puniſhment, in whatever 
manner that puniſhment ariſes, or whatever 1s the nature 
of the puniſhment, 2 Veſ. 245. 1 Vern. 109. If, there- 
fore, a bill requires an anſwer which may ſubject the de- 
fendant to any pains or penalties, or tend to accuſe him 
of any crime, and this is not ſo apparent upon the face of 
the bill that the defendant can demur, he may by plea ſet 
forth by what means he may be liable to puniſhment, and 
inſiſt he is not bound to anſwer the bill, or ſo much there- 
of as the plea will cover. 1 Fern. 110. Thus if a bill is 
brought for diſcovery of a marriage, where the fact, if true, 
may ſubje& the party to puniſhment in the eccleſiaſtical 
court for inceſt, the defendant may plead the matters to 
ſhew that the marriage, if real, was inceſtuous, and would 
ſubject the parties to pains and penalties. 2 Ye. 243. But 
if the diſcovery ſought is not of a fact which can ſubject 
the defendant to any penalty, though connected with ſome 
other fact which may, as where a queſtion is, whether the 
defendant has a legitimate ſon ; the defendant is bound to 
anſwer, For the diſcovery of that fact cannot ſubje& him 
to a penalty, though the diſcovery of his marriage with 
the mother of the ſon may ; and therefore he ſhall not be 
compelled to diſcover the marriage. 2 Fe. 493. 

2. It has been alſo already obſerved, that no perſon is 
bound to anſwer ſo as to ſubject himſelf to any forfeiture, 
or to any thing in the nature of a forfeiture. 1 At. 526. 

If this is not apparent on the bill, the defence muſt be 
made by way of plea. But ſuch a plea will only bar the 
diſcovery of the fact which would occaſion a forfeiture. 
Therefore, where a tenant for life pleaded to a bill for diſ- 
covery whether he was tenant for life or not, that he had 
made a leaſe for the life of another, which, if he was te- 
nant for his own life only, might occaſion a forfeiture, 
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the plea was over-ruled. 2 Je. 108. So upon a bill charg- 
ing the defendant to be tenant for life, and that he had 
committed waſte, he may plead to the diſcovery of the at 
which would occaſion the forfeiture, the waſte ; but he 
cannot plead to the diſcovery whether he was tenant for 
life, or not. 2 Ye. 109. So upon a bill to diſcover whe- 
ther the defendant was an alien, and whether her child was 
an alien, and where born, it was held the defendant was 
not bound to diſcover whether ſhe was herſelf an alien, 
but ſhe was compelled to diſcover whether her child 
was an alien, and where born. In all caſes of forfeit- 
ure, if the plaintiff is intitled alone to the benefit of the 
forfeiture, Ae. 75. and waives it by his bill, the de- 
fendant will be compelled to make the diſcovery required. 
And though the plaintiff is not intitled to the benefit of 
the forfeiture, yet if the defendant has by his own agree- 
ment bound himſelf not to inſiſt on being protected from 
making the diſcovery, the court will compel him to make 
it. Mo}. 77. 

3. If a bill ſeeks a diſcovery of a fact from one whoſe 
knowledge of the fact was derived from the confidence re- 
poſed in him as a counſel, an attorney, or an arbitrator, 
he may plead, in bar of the diſcovery, that his knowledge of 
the fact was ſo obtained. 1 Char. Ca. 277. 

III. Pleas in bar, of matters of record, or of matters in 
the nature of matters of record, in ſome court not being 
a court of equity, either alone, or joined with matters in 
pais, likewiſe extend ſometimes both to the diſcovery, and 
the relief, ſought by the bill, or by ſome part thereof; 
ſometimes only to the diſcovery, or part of the diſcovery; 
and ſometimes only to the relief, or part of the relief. 

Pleas of this nature may be, 1. a fine, and non-claim ; 
2. a recovery, and the deed to lead, or declare, the uſes 
thereof; 3. a judgment at law, or ſentence of ſome other 
court; 4. ſome ſtatute ; as the ſtatute of frauds, and per- 
juries ; the ſtatute of limitations; or any other ſtatute 


which is a bar to the demands of the plaintiff, 4 
| 2 1. 
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1. A plea of a fine and non-claim, though a legal bar, 
yet is equally good in equity, provided it is pleaded with 
proper averments, . Jones, 416. 1 Ch. Ca. 278. 2 Ath. 
631. 3 Att. 303. Where a title is merely legal, though 
the defect is apparent upon the face of the deeds, yet the 
fine will be a bar in equity, and a purchaſor will not be af- 
fected with notice, ſo as to make him a truſtee for the per- 
ſon who had the right. For a defect upon the face of title 
deeds, is often the occaſion of a fine being levied. 2 Ati. 631. 
And even a fine levied upon bare poſſeſſion, with non- 
claim, may be a bar in equity, if a legal bar, though with 
notice at the time the fine was levied. 2 At. 240. But 
with reſpect to equitable titles, there is a diſtinction, For 
where the equity charges the land only, the fine bars. But 
where it charges the perſon only, in reſpect of the land, it 
does not bar. 1 Ch. Ca. 278. 2 Atk. 390. Therefore if 
a man purchaſes from a truſtee, and levies a fine, he ſtands 
in the place of the ſeller, and is as much a truſtee as the 
ſeller was, 2 Atk. 631. provided he has notice of the truſt, 
or is a purchaſor without conſideration. Gilb. Ch. 62. 80 
if the grantee of a mortgagee levies a fine, that will not 
diſcharge the equity of redemption. 2 A. 631. 2 Freem. 
21. 96. contr. But there are caſes, both of legal and equi- 
table titles, in which a fine and non-claim will bar, notwith- 
{tanding notice at the time of levying the fine. 2 At. 361. 
3 Aub. 303. 560. Ifa fine is levied where the legal eſtate 
is in truſtees for an infant, and the truſtees neglect to claim, 
the infant, claiming by bill within five years after he at- 
tains twenty-one, ſhall not be barred. 2 Fern. 368. But, 
perhaps, this ſhould be underſtood as referring to the cate- 
of a fine levied with notice of the title of the infant. 3 ms. 
309. Where atitle to lands is merely equitable, as in the 
caſe of an agreement to ſettle lands to particular uſes, 
claim to avoid the fine muſt be by ſulpœna. 1 Ch. Ca. 278. 
2 Freem. 21. The pendency of a ſuit in equity will, there- 
fore, in equity, prevent the running of a fine. 2 Ath. 
389, go, Upon the whole, wherever a perſon comes in 


by 
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by a title oppoſite to the title to a truſt eſtate; or comes 
in under the title to the truſt eſtate, for a valuable conſide- 
ration, without fraud, or notice of fraud, or of the truſt; 
a fine and non-claim may be ſet up as a bar to a claim of a 
truſt, Gilb. Ch. 63, When a fine and non-claim are ſet 
up as 2 bar to a claim of a truſt, by a perſon claiming un- 
der the ſame title, it is not ſufficient to aver, that, at the 
time the fine was levied, the ſeller of the eſtate, being 
ſeiſed, or pretending to be ſeiſed, conveyed ; but it is ne- 
ceſſary to aver, that the ſeller was actually ſeiſed. It is not, 
indeed, requiſite to aver, that the ſeller was ſeiſed in fee 
an averment that he was ſeiſed ut de libero tenemento, and be- 
ing ſo ſeiſed, a fine was levied, will be ſufficient. 2 A. 630, 
A fine and non-claim may be pleaded in bar to a bill of re- 
view. 2 Fern. 190. 
2. To a claim under an entail, a recovery duly ſuffered, 
with the deed to lead the uſes of that recovery, may be 
pleaded; if the eſtate limited to the plaintiff, or under 
which he claims, is thereby deſtroyed. 


3. To a bill to ſet aſide a judgment, as obtained againſt 
_ conſcience, the defendant may plead the verdict, and judg- 
ment, in bar. 3 Ati. 223. But if there is any charge of 
fraud, or any circumſtance ſhewn as a ground for relief, 
the judgment cannot be pleaded, unleſs the fraud, or other 
circumſtance, the ground upon which the judgment is 
ſought to be impeached, be denied, and thus put in iflue by 
the plea. A ſentence in a foreign court may be a proper 
defence by way of plea; but the court pronouncing the 
ſentence mult at leaſt have full juriſdiction to determine the 
rights of the parties. 3 At. 215. Upon the ſame ground, 
plea of a will and probate in the proper eceleſiaſtical court, 
is a good plea to a bill by perſons claiming as next of kin 
of a perſon ſuppoſed to have died inteſtate. 1 Fern 307. 
Even if fraud in obtaining the will is charged, that is not 
a ſufficient equitable ground to impeach the probate z for 
the parties may reſort to the eccleſiaſtical court, which 1s 
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competent to determine of the fraud“. But where the 


fraud practiſed has not gone to the whole will, but only to 
ſome particular clauſe; or if the fraud has been practiſed 
to obtain the conſent of the next of kin to the probate; the 
courts of equity have laid hold of theſe circumſtances to 
declare the executor a truſtee for the next of kin. 1 Str. 
666. Gilb, 203. 1 Ve. 284 Where there are no ſuch 
circumſtances, the probate of the will is a clear bar to a 
demand of perſonal eftate; and if the teftator died in a 
foreign country, and left no goods in any other country, 
probate of the will according to the law of that country is 
fufficient. 1 Vern. 397. 

4. To a bill for diſcovery of a truſt, the ſtatute of frauds 
and perjuries, with an averment that there was no decla- 
ration of truſt in writing, may be pleaded. 2 Att. 156. 
The ſame ſtatute, with an averment that a will was not 
duly executed as required by the ſtatute, 1s a good plea to 
a bil] brought by a deviſee, claiming under the will. To 
2 bill for a ſpecihc performance of an agreement, the ſame 
ſtatute, with an averment that there was no agreement in 
writing, ſigned by the parties, may be pleaded. Prec. in 
Cb. 402, 533. But in all theſe caſes, if any matter is 
charged by the bill which may avoid the bar created by 
tae ſtature, that matter muſt be denied, generally, by way of 
averment in the plea ; and it muſt be denied, particularly, 


and preciſely, by way of anſwer to ſupport the plea. The 


ſtatute of limitations is likewiſe a good plea, 3 Vins. 309. 
2 Ati. 395. Gib. Ch. 61. But if a bill charges a fraud, and 
that the fraud was not diſcovered till within fix years be- 
tore filing the bill, the ſtatute is not a good plea, unleſs 
the defendant denies the fraud, or avers that the fraud, if 
any, was diſcovered fix years before filing the bill. 3 Vn. 
143. And though the ſtatute of limitations is a bar to the 
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claim of a debt, it is not to a diſcovery when the debt became 
due; for if that is ſet forth, it will appear to the court 
whether the time limited by the ſtatute is elapſed. 2 Ah. 51. 
Where a particular ſpecial promiſe is charged to avoid the 
operation of the ſtatute, the plaintiff muſt deny the promiſe 
charged by averment in the plea, as well as by anſwer to 
ſupport the plea. 3 . 70. Where the demand is of 
any thing executory, as a note for payment of an annuity. 


or of money at a diſtant period, or by inſtalments, the de- 


fendant muſt aver that the cauſe of action hath not accrued 
within fix years; becauſe the ſtatute bars only as to what 
was actually due ſix years before the action brought, 
3 At. 71. Upon a bill for diſcovery of a title, charging 


fraud, and praying poſſeſſion, the ſtatute of limitations 


alone 1s not 2 good plea to the diſcovery; for the defend- 
ant muſt anſwer to the charge of fraud. 3 Att. 558. The 
ſtatute of limitations may be pleaded to a bill to redeem a 


mortgage, if the mortgagee has been in poſſeſſion twenty 


years, 3 Att. 225 and indeed a demurrer has been allow- 


ed in this caſe, where the poſſeſſion has appeared upon the 


face of the bill, though later cafes ſeem to be to the con- 
trary. 3 Vins. 287. 3 Atk. 225. To a bill, on an equi- 
table title to preſentation to a living, ſeeking to compel the 
defendant to reſign, plenarty for fix months before the bill 
was filed may be pleaded in bar; the ſtatute of Heſimin- 
minſter 2. being conſidered for this purpoſe as a ſtatute of 
limitation, in bar of an equitable, as well as of a legal 
Tight. 2 Vins. 404. 3 At. 459. But if a guare impedit 
is brought before the ſix months are expired, though the 
bill is filed after, it may be in ſome caſes a ground for the 
court to interfere, and conſequently the plenarty would not 
in ſuch caſes be pleadable in bar. 2 ms. 405. 

In the ſame manner, any other ſtatute, which may be 
a bar to the demanus of the plaintiff, may be pleaded, 
with the averments neceſſary to bring the caſe of the de- 


fendant within the ſtatute, and to avoid any equity which 
may be ſet up againſt the bar created by the ſtatute, And 


if 
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if a diſcovery is fought which may ſubje& the defendant 
to the penalties of any ſtatute, he may plead that ſtatute 
in bar of the diſcovery, Thus where a bill ſought a dif- 
covery, whether the defendant had become a purchaſor of 
an eſtate, of which the ſuppoſed ſeller was not in poſſeſſion, 
the defendant pleaded the ſtatute of 32 Hen. VIII, c. 9. 
againft ſelling, or contracting to ſell, any pretended rights 
or titles. 3 Min. 375. So where a bill was brought by 
inſurers, for a diſcovery of what goods had been ſhipped 
on board a veſſel, the defendant pleaded the ſtatutes which 
make it penal to export wool. He was however directed 
to anſwer ſo far as to difcover what goods were on board 
the veſſel beſides woo!. 1 Ath. 53. In the ſame manner, 
ſtatutes which occaſion forfeitures, or any thing in the 
nature of a forfeiture, may be pleaded. Thus to a bill, 
ſeeking a diſcovery, whether a perſon under whom the 
defendant claimed, was a papiſt, the defendant pleaded 
his title, and the ſtatute of 11 and 12 Will. III. difabling 
papiſts. 1 Atk. 526. 528. 2 2 389. 

Pleas in bar have been hitherto conſidered with reference 
only to the two kinds of bills moſt common in practice. 
The ſame grounds of plea will likewiſe hold in many caſes 
to the ſeveral other kinds of bills, according to their reſpec- 
tive natures, except to a certiorari bill, ſed vide 3 Ch. Rep. 66. 
where a plea, to a certiorari bill, of a decree in the inferior 
court, is mentioned. But ſome of the other kinds of bills 
admit of a peculiar defence by way of plea, | 

Thus a bill of interpleader, if the plaintiff, or ether 
of the defendants, has no right, both of the defendants in 
the firſt caſe, and the defendant having right in the ſecond, 
may plead the matter neceflary to ſhew that the plaintiff, 
or the other defendant, has no right ; and, conſequently, 
either that there is no ſubject of interpleader, or that 
the plaintiff has no right to compel the defendants to 
interplead. | 

To a bill to perpetuate the tony: of witneſſes, the 
defendant may plead any thing which ſhews that the plain- 
| tiff 
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tiff has no intereſt in the matter to which he prays liberty 
to examine, or that the defendant has an equal title to the 
protection of a court of equity. As if a bill is brought to 
perpetuate the teſtimony of witneſſes to a will, and the 
defendant pleads a ſubſequent will, or that he is a purchaſer 
for a valuable conſideration without notice of the will, 
1 Fern. 354. or that the matter, to which the plaintiff 
prays leave to examine his witneſſes, is capable of being 
immediately tried at law, and that the plaintiff has not 
eſtabliſhed his right at law, 1 Yern. 308. 312. 

If a bill of revivor is brought, without ſufficient cauſe to 
revive the ſuit againſt the defendant, and this is not ap- 
parent on the bill, the defendant may plead the matter 
neceſſary to ſhew that the plaintiff is not intitled to rgvive 
the ſuit againſt him. 3 //ms. 348. Or if the plaintiff is 
not intitled to revive the {uit at all, though a title is ſtated 
in the bill, ſo that the defendant cannot demur, the objec- 
tion to the plaintiff's title may alſo be taken by way of plea, 
If a ſupplemental bill is brought upon matter which aroſe 
before the original bill was filled, and this is not apparent 
on the bill, the defendant may plead that fact. Bills in 
the nature of bills of revivor and ſupplement are liable to 
the tame pleas. | 

A croſs bill differing in nothing from the firſt ſpecies of 
bills, with reſpect to which pleas in bar have in general 
been conſidered, except that it is always occaſioned by a 
former bill, it is not liable to any plea which will not hold 
to the firſt ſpecies of bills. And a crofs bill is not liable to 
ſome pleas which will hold to the firſt ſpecies of bills; as 
pleas to the juriſdiction of the court, and pleas to the per- 
ſon of the plaintiff, the ſufficiency of which ſeem both 
affirmed by the original bill; unleſs the croſs bill is exhi- 
bited in the name of ſome perſon alone, who is alone inca- 
-pable of inſtituting a ſuit, as an infant, a feme covert, an 
idiot, or a lunatic, 

It has been already mentioned under the heads of bills 


of review, that a part of the conttant defence to a bill 
| of 
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of review, for error apparent on a decree, is by a plea 
of the decree. 1 Vern. 392. Nelſ. Rep. 53. Where 
any matter beyond the decree, as length of time, a 
purchaſe for a valuable conſideration, or any other 
matter, is to be offered againſt opening of the inrolment, 
that matter muſt alſo be pleaded. 2 Ye. 109. A bill 
of review, upon the diſcovery of new matter, ſeems 
liable to any plea which would have avoided the effect 
of that matter, if charged in the original bill. Supple- 
mental bills in the nature of bills of review ſeem to 
be in the ſame ſituation; and if the matter alledged 
to have been diſcovered ſince the decree, came to the 
plaintiff's knowledge before the decree, the defendant 
to the bill may plead this fact in bar. 2 4th. 40. If 
a decree is ſought to be impeached on the ground of 
fraud, the proper defence ſeems to be a plea of the 
decree, accompanied by a denial of the fraud charged. 
1 Brown, Parl. Ca. 414. 

If a plaintiff, filing a bill to carry a decree into execu- 
tion, has no right to the benefit of the decree, the defen- 
dant may plead the fact, if it is not ſo apparent on the bill 
as to admit of a demurrer. | 

A bill, filed by the direction of the court, for the 
purpoſe of obtaining its decree touching ſome matter not 
in iſſue by a former bill, is not likely to be expoſed to a 
defence by plea, as it is generally coalidered by the court 
before it is directed to be brought. But in its nature it is 
open to almoſt every plea already mentioned, except, 
perhaps, pleas to the juriſdiction of the court, and to the 
perſon of the plaintiff, Indeed if the bill is miſtakenly 
brought in the name of a perſon alone, who is alone in- 


Capable of inſtituting a ſuit, a plea to the perſon of” the 


plaintiff will hold. 

Having thus conſidered ſome of the principal grounds 
upon which pleas may be ſupported, it may be proper to 
obſerve ſome particulars which are neceſſary to be attendet 
to in framing pleas 1 in general. 
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In pleading there muſt be the ſame ſtrictneſs in equity as 
at law, 2 Att. 632. at leaſt in matter of ſubſtance. A plex 
in bar muſt follow the bill, and not evade it, or miſtake 
the ſubject of it. Bunb. 70. It muſt be ad idem. 2 A, 
603. A plea may be bad in part, and not in the Whole. 
1 Ath. 53. This, however, muſt be underſtood with ex- 
ceptions. 1 Veſ. 205. If a plea does not go to the whole 
bill, it muſt expreſs to what part of the bill the defendant 
pleads ; and therefore a pjea, to ſuch parts of the bill as are 
not anſwered muſt be over-ruled, as too general. 3 Al. 70. 
e. 40. So if the parts of the bill, to which the plea 
extends, are not clearly and preciſely expreſſed; as if a 
plea is general, with an exception of matters after men- 
tioned, and is accompanied by an anſwer ;. the plea is bad. 
For the court cannot judge what the plea covers, without 
looking into the anſwer, and determining whether it is ſuf- 
ficient or not, before the validity of the plea can be con- 
ſidered. 2 ef. 108. | . | 

A plea muſt aver facts to which the plaintiff may reply, 
and not, in the nature of a demurrer, reſt on facts in the 
bill. 3 At. 558. This, however, is not a very ſtrict 
rule; and where a matter, though ground of demurrer, is 
negative; as the want of the uſual affidavit te a bill for 
diſcovery of deeds, and for relief; it may, though perhaps 
not regularly, be pleaded. The averments in a plea ought 
in general to be poſitive. But in ſome caſes a defendant 
has been permitted to aver according to the beſt of his 
knowlege and belief; as that an account is juſt and true. 
3 Att. 70. Toth. 70. And in all caſes of negative aver- 
ments, and of averments of facts not within the immediate 
knowledge of the defendant, it may ſeem improper to re” 
quire a poſitive aſſertion. But unleſs the averment is poſi- 
tive, the matter in iſſue appears to be, not the fact itſelf, 
but the defendant's belief of it. And the conſcience of 
the defendant is ſaved by the nature of the oath adminiſter- 
ed; which is, that ſo much of the plea as relates to his 


cn acts is true, and that ſo much as relates to the acts of 
others 
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others he believes to be true. All the facts neceſſary to 
render the plea a compleat equitable bar to the caſe made by 
the bill, ſo far as the plea extends, that the plaintiff may 
take iſſue upon it, muſt be clearly and diſtinctly averred. 
Gilb. Ch. 58. Averments are likewiſe neceflary, to ex- 
clude intendments which would otherwiſe be made againſt 
the pleader; and the averments muſt be ſufficient to ſup- 
port the plea. 2 Veſ. 245. If there is any charge in the 
bill, which is an equitable circumſtance in favour of the 
plaintiff's caſe againſt the matter pleaded ; as fraud, or no- 
tice of title ; that charge muſt be denied by way of anſwer, 
as well as by averment in the plea, In this caſe the anſwer 
muſt be full and clear, or it will not be effectual to ſupport 
the plea, 3 Ath. 304, 815. 3 Ums. 145. 3 Brown. Parl. 
Ca. 373» 374+ for the court will intend the matters ſo 
charged againſt the pleader, unleſs they are fully and clear- 
ly denied. 2 Atk. 241. Grub. 185. Though the court, 
upon argument of the plea, may hold theſe charges ſuffici- 
ently denied by the anſwer to exclude intendments againſt 
the pleader, yet if 'the plaintiff thinks the anſwer to any of 
them is evaſive, he may except to the ſufficiency of the an- 
{wer in thoſe points. A defendant may alſo ſupport his plea 
by an anſwer touching any thing not charged by the bill, as 


notice of a title, or fraud. For by ſuch an anſwer nothing is 


put in iſſue covered by the plea from being put in iſſue, and 
the anſwer can only be uſed to ſupport, or diſprove, the plea. 
Gilb. 58. But if a plea is coupled with an anſwer to any 
part of the bill covered by the plea, and which conſequent- 
ly the defendant by the plea declines to anſwer, the plea 
will upon argument be over-ruled. 2 Att. 155. Gilb. 58. 
If the plaintiff conceives a plea to be defeClive in point 
of form or ſubſtance, he may take the judgment of the 
court upon its ſufficiency. And if the plea is allowed upon 
argument, or the plaintiff, without argument, thinks it, 


though good in form and ſubſtance, not true in point of 


fact, he may take iſſue upon it, and proceed to diſprove the 
lacts upon which it is endeavoured to be ſupported. Prac. 
| O Reg. 
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Reg. 283. For if the plea is, upon argument, held to be 
good in law, or the plaintiff admits it to be ſo by replying 
to it, the truth of the plea is the only ſubject of queſtion re- 
maining, ſo far as the plea extends; and nothing but the 
matters contained in the plea, as to ſo much of the bill as 
the plea covers, is in iſſue between the parties. 3 Vm. gs. 
Prec. in Ch. 58. 1 Ch. Rep. 174. If, therefore, iſſue is 
thus taken upon the plea, the defendant muſt prove the facts 
it ſuggeſts. If he fails in this proof, ſo that at the hearing 
of the cauſe the plea 1s held to be no bar, the plaintiff is not 
to loſe the benefit of the diſcovery ſought by the bill, but the 
court will order the defendant to be examined on interroga- 
tories, to ſupply the defect. N. Rep. 119. But if the 
defendant proves the truth of the matter pleaded, the ſuit, 
ſo far as the plea extends, is barred; even though the plea 
is not good, either in point of form or ſubſtance. There- 
fore if a defendant pleads a purchaſe for a valuable conſide- 
ration, and omits to deny notice, and the plaintiff replies, 
the plea, though irregular, is admitted to be good, and the 
fact of notice not being in iſſue, the defendant, proving 
what he has pleaded, is intitled to have the bill diſmiſſed, 
3 Wins. 94. 

If a plea requires an anſwer to ſupport it, upon argu— 


ment of the plea the anſwer may be read to counterprove 


the plea ; and it the defendant appears not to have ſufficient- 
ly ſupported his plea by his anſwer, the plea muſt be over- 
ruled, or ordered to ſtand for an anſwer only. 3 Ath. 304. 
A plea is uſually ordered to ſtand for an anſwer, where it 
ſtates matter which may be a defence to the bill, though 
perhaps not proper for a plea, or informally pleaded, But 
if a plea ſtates nothing which can be a defence, it is merely 
over-ruled, If a plea is ordered to ſtand for an anſwer, it 
is allowed to be a lutficient anſwer to ſo much of the bill as 
it covers, NJ. 74. unleſs by the order liberty is given to 
except. 3 At. 815. 3 Nun. 239. But that liberty may be 
qualified, fo as to protect the defendant from any parti- 
cular diſcovery which he ought not to be compelled to 

1 | make. 
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make. 2 4th. 241. And if a plea is accompanied by an 
anſwer, and it is ordered to ſtand for an anſwer, without 
liberty to except, the plaintiff may yet except to the an- 
ſwer, as inſufficient to the parts of the bill not covered by 
the plea, Me. 74. If a plea, accompanied by an anſwer, 


js allowed, the anſwer may be read, at the hearing of the 


cauſe, to counterprove the plea. 3 1th. 303. 
| There are ſome pleas which are not uſually argued ; but, 
being clearly bars, if true, either they are pleaded with ſuch 


_ circumſtances that their truth cannot be diſputed, or, being 


mere matter of fact, they are referred to one of the Maſters 
of the court, to inquire into the truth of the fact. Ord. Canc. 
98. Such are pleas of outlawry or excommunication, 
which are always pleaded /ub /igillo. Pleas of a former de- 
cree, or of another ſuit depending, are generally in the 
ſame predicament, being referred to a Maſter to inquire 
into the fact. 1 Ath. 53. Ord. Canc. 98. If, in any of 
theſe caſes, the Maſter reports the fact true, the bill ſtands 
immediately diſmiſſed, unleſs the court otherwiſe orders. 
1 Chan. Ca. 241. But the plaintiff may except to the 
Maſter's report, and bring on the matter to be argued be- 
fore the court. Durand v. Hutchinſon, Michaelmas 1771, on 
exceptions. And if the plaintiff conceives the plea to be 
defective in point of form, or otherwiſe, independent of 
the mere truth of the fact pleaded, he may ſet down the 
plea to be argued, as in the caſe of the pleas in general. 
Ord. Canc. 98. 3 Atk. 587. 1 Fern. 332. 

Pleas to the juriſdiction of the court, or in diſability of 
the perſon of the plaintiff, or defendant; or pleas in bar of 
any matter of record, or of matters recorded, or as of re- 
cord in the court itſelf, or any other court, need not be 
upon oath. Ord. Canc. 96. Prac. Reg. 174. But pleas 1 in 
bar, of matters in pais, muſt be upon oath. 
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Introduction to a Plea. 


The plea of ———, defendant, to the bill of "_ 


of ——\, ple 


This defendant, by proteflation, not conſiſſing or alnowleds- 
ing all or any of the matters and things in the complainant's ſaid 
bull of complaint contained ta be true, in ſuch manner and form 
as the ſame are therein and thereby alledged for plea unto the ſaid 
bill, faith, That, &c. 


Concluſion to a Plea. 


All which matters this defendant doth aver and plead in bar 
of the complainant's ſaid bill, and of the complainant's pretended 
demands, for which he ſeeks relief; and this defendant prays to 
be hence diſmiſſed, with his reaſonable co/ts and charges in this 


behalf wrongfully ſuftained. 
Or thus: | 
Aud therefore this defendant doth plead the ſaid (act of par- 
liament, releaſe, &c.) in bar to the ſaid complainant's hill; and 
humbly demands the judgment of this honourable court, whether 


he ſhall be put to make further anſwer thereunto; and prays to 
be hence diſmiſſed, &c. 


Df Anſwers. 


N anſwer is that which the defendant pleadeth or faith 
in bar, to avoid the plaintiff's bill or aCtion, either 


by confeſſing and avoiding, or traverſing and denying the 


material parts thereof; that is, ſuch matters as are neceſ- 
ſary to ſubſtantiate the proceedings, and make them re- 
gular, and effectual in a court of equity; for any plain- 
tiff is intitled to a diſcovery from the defendant of the mat- 
ters charged in the bill, provided they are neceſſary to aſcer- 


| tain facts material to the merits of his caſe, and to enable 


him to obtain a comple at decree. # et. Symb. 104. And 
this 
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this is required as well to ſupply-proof which cannot other- 
wiſe be procured, as in aid of proof which may be procur- 
ed, and to avoid expence. 2 V. 492. 

An anſwer muſt contain nothing ſcandalous or imperti- 
nent, under the like penalty as a bill, viz. good coſts : if the 
defendant ſet forth matter dehors, and not material to his de- 
fence, it will be conſidered as impertinent, and, upon ap- 
plication, may be expunged : if any thing ſcandalous be 
inſerted, that will alſo be expunged by a like application ; 
but nothing relevant can be deemed ſcandalous. Mof; 
45, 70. 

An anſwer toa matter, charged as a defendant's own fact, 
muſt regularly be without ſaying, To his remembrance, or as he 
believeth, if it be laid to be done within ſeven years before, 
unleſs the court, upon exceptions taken, ſhall. find ſpecial 
cauſe to diſpenſe with ſo poſitive an anſwer ; and if the d- 
fendant deny the fact, he muſt traverſe or deny it (as the 
cauſe requires) directly, and not by way of negative preg- 
nant, as if he be charged with a receipt of money, he muſt 
deny or traverſe, that he hath not received that ſum, or 
any part thereof, or elſe ſet forta what part he hath receiv- 
ed. And if a fact be laid to be done with divers circum- 
ſtances, the defendant muſt not deny or traverſe it literally 
as it is laid in the bill, but muſt anſwer the point of ſub- 
ſtance poſitively and certainly. Ord. Canc. 100. 

Whenever there are particular and preciſe charges, they 
muſt be anſwered particularly and preciſely, and not in a 
general manner, though the general anſwer oY amount-to 
a full denial of the charges. | 

As to the act of another, which defendant Jois not cer» 
tainly know, he ought to ſay, he has heard and believes, 
or thinks to be true, or that he does not think or believe it 
to be true, and not to ſay only, that he has heard. Prac. 
Reg. 7. A defendant having ſworn, that he received no 
more than ſuch a ſum, to his remembrance, allowed ou 
exceptions, 1 Fern. 470. 


O 3 Ordinarily 


3 Ait. 440. 
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Ordinarily an e ought not to ſet forth deeds is hes 
verba ; and tho' the bill pray the defendant may ſo ſet them 
forth, yet if the defendant, in his anſwer, ſay, he is ready 
to let the plaintiff have copies of them; or if he do not 
ſay ſo, but ſet forth part of them only, it ſeems well; and 
the court will order that the plaintiff have liberty, at his 
own expence, to take copies of them, without ſending them 
to a Maſter z or order the defendant to produce them at the 


examination of witneſſes, or leave them with his clerk in 


court, &c, as there is occaſion. Prac. Reg. 10. 

A practice has hitherto univerſally prevailed, of conclud- 
ing an anſwer by a general traverſe or denial of all; the 
matters in the bill; and this is ſaid to have obtained for- 
merly and in ancient times, when the defendant uſed only 


to ſet forth his.caſe in the anfwer, without anſwering every 
clauſe in the bill: if the anſwer be full, the adding the gene- 
ral traverſe is ſurpluſage, and is rather impertinent than 


otherwiſe, and has been determined in ſuch caſe to be un- 
neceſlary : yet it is ſtill continued. 2 Ws. 87. 

| The anſwers of parties in the country are taken by 
commitſion. | 

The old rule of court, before the ſtat. 4 & 5 Ann, c. 16. 
for amendment of the law, was, to ſend to the commit; 
t1oners the tenor of the bill, and they examined the defend- 
ant, in taking his anſwer by this tenor in the ſame man- 
ner as if they had been examining him upon interrogato- 
ries; and in the return of the commiſſion, certified the 
method in which they took his anſwer ; ſo that there was 
no occaſion either for the council or the party to ſign the 
anſwer ; but by degrees, the inſerting the tenor of the bill 
in the commiſſion, was done in ſo looſe a manner in the 
office, that it became a mere ballad, and was of no real 
uſe to the parties, and did not at all anſwer the end of aſ- 
fiſting the commiſſioners in framing the anſwer, but was a 
fruitleſs and unneceſſary expence ; ſo that the act of parlia- 
ment for amendment of the law, very judiciouſly t took away 
the practice of ſending with the commiſſion tenorem billæ. 


| Anſwer: 
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Anfwers and pleas returned by commiſſion, formerly 
were not ſigned by the party ſwearing ſuch anſwers or pleas. 
Lord Hardwick taking notice of fo irregular a practice, 
whereby it became very difficult to convict any defendants 
of perjury, who had forſworn themſelves in an anſwer or 
plea, and alſo obſerving, that it had been the conſtant prac- 
tice for defendants, - who ſwear their anſwers or pleas before 
a Mafter, to ſign the ſame at the time of taking them, 
Ordered that all anſwers and pleas, as well thoſe which ſhall 
be taken by commiſſion, as thoſe which ſhall be taken before 
any Maſter of this court, be ſigned by the party ſwearing 
ſuch anſwer or plea, in the preſence of the Maſter, or of the 
commiſſioners before whom the ſame ſhall be taken re- 
ſpectively. April 27, 1748. 2 Att. 290, | 

An anſwer in a town cauſe muſt be ſigned by c coun- 
cil: where it is taken by commiſſion in the country, 
there is no neceſſity for a council to ſign it: in early times, 
when an anſwer was taken by dedimus on the tenor of the 
bill, the commiſſioners being barriſters at law, the ſigna- 
ture of other council than the commiſſioners was diſpenſed 
with; and at preſent, in a country cauſe, where the an- 
ſwer is taken by commiſſion, although the anſwer uſually 
is drawn or peruſed and ſettled by council, his ſignature does 
not always appear upon the record. In all caſes the an- 
ſwer muſt be upon oath or affirmation, unleſs in the caſe of 
peers or peereſſes of the realm, or biſhops, who are to an- 
ſwer upon proteſtation of honour only. Ord. Canc. 40. 
And this ceremony is ſometimes diſpenſed with; where there 
is an amicable defendant, his anſwer may be taken without 
oath, by conſent of the plaintiff, under an order obtained 
of courſe for that purpoſe. 

Whatever part of a bill is not covered * a demurrer 
or plea, muſt be defended by anſwer, unleſs the defendant 
diſclaims : for if a plea be over-ruled, the defendant may 
inſiſt on the ſame matter by way of anſwer, 2 Ws 95. 
1 Att. 450, but if the diſcovery ſought by the bill is mat- 
ter of ſcandal, or will ſubje&t the defendant to any pain, 


oo penalty 
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penalty “ or forfeiture, he is not bound to make it, 1 Vern. 
109. and if he does not think proper to defend himſelf 
from the diſcovery by demurrer or plea, according to the 
circumſtances of the caſe, he may by anſwer inſiſt that 
he is not obliged to make the diſcovery. 2 Wis. 238. 
2 Viſ. 491. In this caſe the plaintiff may except to the 
defendant's anſwer as inſufficient, and upon thoſe excep- 
tions it will be determined, whether the defendant is or 
not obliged to make the diſcovery. If the defence which can 
be made to a bill, conſiſts of a variety of circumſtances, ſo 
that it is not proper to be offered by way of plea, 1 At. 
54. or if it be doubtful whether as a plea it will hold; 
the defendant may ſet forth the whole by way of anſwer, 
and pray the ſame benefit of ſo much as goes in bar, as if 
it had been pleaded to the bill, 2 Lins. 45. or if the 
defendant can offer a matter of plea which would be a 
compleat bar, but has no occaſion to protect himſelf from 
any diſcovery ſought by. the bill, and can offer circum- 
ſtances which he conceives to be favourable to his caſe, 
and which he could not offer, together with a plea, 
he may ſet forth the whole matter in the fame manner, 
Thus if a purchaſer for valuable conſideration, clear of 
all charges of fraud or notice, can offer additional cir- 
cumſtances which he cannot ſet forth by way of plea, or of 
anſwer to ſupport a plea; as the expending a conſiderable 
ſum of money in improvements with the knowledge of the 
plaintiff, it may be more prudent to ſet forth the whole 
by way of anſwer, than to rely on the ſingle defence by 
way of plea, . Although the defendant by his anfwer denies 
the title of the plaintiff, yet in many caſes he muſt make. 
the diſcovery prayed by the bill, though not material ta 
the plaintiff's title; and though the plaintiff, if he has no 
title, can have no benefit from the diſcovery, As if a bill 


— 
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* Sed wid, 2 Vern. 244. where it ſeems as if a Jefendang will 
be obliged to diſcover where the penalty: ariſes from his own par- 
ticular agreement: and Mo/. 77. 
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be filed for tithes, praying a diſcovery of the quantity of 
land in the defendant's poſſeſſion, and of the value of the 
tithes; though the defendant inſiſts upon a modus, or upon 
an exemption from payment of tithes, or abſolutely denies 
the plaintiff's title, he muſt yet anſwer. to the quantity of 
land, and value of tithes, Hardr. 130, fed vid. Gilb. 
229. or if a bill be filed againſt an executor by a creditor 
of the teſtator, the executor muſt ſet forth an account of 
the aſſets he is poſſeſſed of, though he denies the debt. 
Hardr. 188. Hl. 547- 

A counſellor, clerk in court, or ſolicitor is ma obliged 
to anſwer what he knows of his client's caſe as fuch— 
neither is a referee where it is agreed that what paſſes in 
the reference ſhall not be diſcloſed or made uſe of on either 
ſide. Prac. Reg. 8. ; 

If a man by anſwer ſwear that what he received, he re- 
ceived as a menial ſervant, and hath paid it over to his 
maſter, he ſhall not be put to account again, but he ought 
to diſcloſe this matter in his anſwer, 1 Vern. 136, 208. 
for a plea of this ſort was over- ruled. 1 Vern. 95. | 

A defendant may be held to the offer made in his an- 
ſwer, though the circumſtances of the caſe are varied from 
what they were when the anſwer was put in. 1 Vern. 
448. 

Notice may be denied, either in the plea or anſwer, 
where the defendant pleads himſelf a purchaſor for a va- 
luable conſideration. Adof. 73. 

If fraud be charged in a bill, it wud be denied by an- 
ſwer, and not by way of plea. 1 Vern. 185. 

In ſome caſes a defendant may by anſwer inſiſt againſt a 
diſcovery prayed by a bill, to which if he had demurred, 
it would have been admitting the facts to be true; as 
where $. gave a bond to pay 800 J. a year to H. during 


S. 's enjoying the office of or whilſt any body 


held it in truſt for him, H. put the bond in ſuit, S. 
brings a bill for an injunction, and a croſs-bill is brought 
by H. to diſcover whether E. held the office in truſt for 

Fs 8. 
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S. I. in his anſwer inſiſted that he was not obliged to dif. 
cover that which would make him liable to the ſeveral 
acts which vacate a ſeat in parliament, upon a member's 
accepting a place. Per cur. The defendant has done 
right in inſiſting upon this matter in his anſwer, he could 
not demur to it, becauſe that would have been admitting 
the facts to be true; he is not obliged to make the dif- 
covery, Ruled upon enen to defendant” s anſwer, 
3 Ait. 276. 9. bt 

In an anſwer a purchaſor for a e conſideration, 
need ſet forth no deeds or writings, except thoſe by and 
under which he more immediately claims. Nor need a 
purchaſor without notice, or any in the like caſe; as is 
ſaid, in his anſwer, or plea, ſet out the conveyanees at 
large, nor the ſums or dates, but only in general fay, 
by good and ſufficient conveyances in law, or ſuch in par- 
ticular for a real and valuable conſideration in money 
paid. Prac. Reg. 14. en 1h | 

In an anſwer to a bill to redeem, the 1 
to ſay, he is willing to receive his money as the court 
mall direct: for then the court will not order him to re- 
ecive it without a reaſonable notice, but if he ſay gene- 


rally, he is ready to receive his money, the court will or- 


der it to be paid immediately. Prac. Reg. 15. 

If defendant by anſwer to a bill, to be relieved againſt 
the penalty of a bond, ſay he does not inſiſt upon the pe- 
nalty; but is ready to receive his principal, intereſt, and 
coſts, the parties {hall be forthwith ſent to a maſter to ex- 
amine what is due, Sc. id. In an anſwer to be re- 
lieved againſt an action at law, if the detendant ſwears 
money to be due, the court will ſometimes. order a judg- 
ment to be given in debt with releaſe of errors, or the in- 
junction to be diſſolved. id. 

Where there is a joint and ſeveral anſwer by A. and B. 
if A. for himſelf anſwers, and B. ſays that he hath re- 
ceived the anſwer of A. and believes it to be true, ſup- 
| polug £. charged with nothing of his own knowledge, 
ſuch 
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duch a relative anſwer is ſufficient; but it is otherwiſe 
where the defendants anſwer ſeverally. Hardr. 10g. 


In a croſs-bill, the defendant to the original bill ought - 


to anſwer before he ſues out praceſs upon the croſs-bill, 
and if the defendant in the croſs-bill be threatned with 
proceſs, he may obtain an order to ſtay proceedings upon 
the croſs-bill until the defendant in the original bill 
(plaintiff in the croſs- bill) hath anſwered the original bill, 
for without ſuch order the plaintiff in the croſs- bill may 
proceed to compel an anſwer. 

Where the plaintiff ſues both at law and in equity for 
the ſame thing, he will be put to make his election in 
which court he will proceed, but need not however make 
ſuch election, till the defendant has anſwered. 3 Vm. go. 

Where corporations are ſued here in their political capa- 
city, they anſwer under the ſeal af the corporation: but if 
all thoſe of which the corporation conſiſts, be charged as 
private perſons, they muſt anſwer upon aath, Whether 
a ſole body politick muſt anſwer upon oath, or not, dubit. 
Prac. Reg. 114. Toth. 7, 13. | | 


A bill againſt a corporation to diſcover writings, the 


defendants anſwer under their common fea] ; and fo being 
not ſworn, will anſwer nothing in their own prejudices. 
(Ordered that the clerk of the company, and ſuch principal 
members as the plaintiff ſhall think fit, anſwer on oath, 
and that a maſter ſettle the oath. - 1 Vern. 119. Axon. 

If the huſband and wife have appeared, and he only 
anſwers, an attachment may be iſſue d againſt both, when 
the time of anſwering is out, unleſs there be an order 
for him and his wife to anſwer ſeparately. For though 
the wife is not ordinarily to anſwer without the huſband, 
yet in ſpecial caſes, the court, upon motion, will order that 
he thall anſwer alone, without which order, a ſole anſwer 
made by her will be ſuppreſſed, Prac. Reg. 23. as where 
the huſband was out of the kingdom, and could not be 
brought to anſwer a breach of truſt, in which the wife 


Was 
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was moſtly concerned, the court ordered that ſhe ſhould 
anſwer alone. * $54 

Bill againſt huſband and wife, for a demand out of the 
ſeparate eſtate of the wife, and the huſband beyond ſea, and 
not amenable by the proceſs of the court; yet if the wife 
be ſerved with ſulpœna, ſhe muſt appear and anſwer. 2 Vern, 
613. 

Regularly the anſwer of a feme covert, if ſeparate, ought 
to have an order to warrant it; but if the feme's ſepa- 
rate anſwer be put in without an order, and the ſame be 
a fair and honeſt anſwer, and deliberately put in with the 
confent of the huſband, and the plaintiffs accept it, and 
reply, the court will not at the motion of the wife, or of 
her executors, ſet it aſide. 2 Vn. 371. | 

A feme covert appearing, and obtaining an order to an- 
fwer ſeparate from her huſband who is abroad, the court 
will not afterwards ſet it aſide. 1 Ye. 384. 

Frequently the wife is put to anſwer alone, where the 

huſband is beyond ſea, Toth. 13. or where ſhe lives ſepa- 
rate from her huſband, ſhe is after ordered to anſwer 
alone, 1 Ch. Rep. 68. 
If a eme covert cannot in conſcience conſent to ſuch an 
anſwer as is drawn up by the huſband, ſhe is not obliged 
to ſubmit to it; upon application to the court, ſhe 
may be conſidered as a ſeparate perſon, and will be allow- 
ed to anſwer diſtinct and independent of her huſband. 
Where a huſband prevails on a wife to put in an anſwer, 
contrary to what ſhe believes is the fact, he may be puniſh- 
ed for a contempt. 2 At. 50. 

If the wife's anſwer differs from the huſband, it ſhall 
not prejudice the huſband, as if ſhe confeſs a truſt which 
he denies, 1 Chan. Ca. for ſhe can be no witneſs agen 
her huſband. 2 Vern. 79. 

A huſband's bringing a bill againſt his wife, is admit- 
ting her to be a feme ſole, and ſhe muſt put in an anſwer 
as ſuch, and there is no inſtance of appointing a guardian 
to put in her anſwer in ſuch caſe. 3 Att. 478. 

3 | Infants 
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Infants have been obliged to anſwer in equity, when the 
parol ſhould have demurred at law. Toth. 108. 

If an infant puts in an anſwer by guardian, and there is 
a decree againſt him without any day to thew cauſe, ſuch 
anſwer ſhall not be read, or admitted as evidence againſt 
him when he comes of age; but if a ſuperannuated de- 
fendant puts in an anſwer by his guardian, it ſhall be 
read againſt him at any time afterward, for he is ſuppoſed to 
grow worſe, and is not to have a day to ſhew cauſe. 
Prec in Ch. 229. Eq. Car. Ar. 281. 

An infant is bound by the offer made by him in his 
anſwer, if the other ſide are thereby delayed: and if the 
infant do not, immediately after his coming of age, 
apply to the court in order to retract his offer, and amend 
his anſwer. 2 Vern. 224. 

An. infant will in ſome caſes be permitted to put in a 
better anſwer before he comes of age, if his application 
be grounded upon merits ; this is not of courſe, but 
muſt depend upon circumſtances, for perhaps he might aot 
be able to come at the ſame evidence when he is of age; 
as where the fact he wants to examine to is of long ſtand. 
ing, and the witneſſes advanced in years, may probably 
die before he comes of age. 2 Ak. 532. 

If an infant anſwers by guardian, (which is generally 
the caſe) the guardian muſt be ſworn; and if it appear 
by the caption that he was not ſworn, the anſwer will be 
quaſhed. Prac. Reg. 183. 

It is a motion of courſe, for a defendant an infant, after 
he comes of age, to be at liberty to put in a new anſwer, or 
amend his anſwer, put in whilſt he was an infant, if he has 
a day by the decree to ſhew cauſe afier he comes of age, 
Me. 67, 308. 1 Vim. 504. The conſequence of an in- 
fant's putting in a new anſwer is that he may examine 
witneſſes anew to prove his defence, which may be different 
from what it was before. 2 Vim. 400. 


Where 
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Where a priſoner has appeared, he ſhall hot be brought 
up to anſwer till the time for anſwering be out; and if he 
will not anſwer, he muſt be brought up by habeas corpus, 
There are no certain rules for amending anſwers ; in 
this the court exerciſes a diſcretion ; for the amendments 
in an anſwer are not confined merely to miſtakes in the 
ingroſſment of the anſwer, where that has differed from the 
original draught ; there are inſtances of permitting an- 
ſwers to be amended as to miſtakes in matters of fact ; ard 
ſometimes even aſter an indictment for perjury, when the 
perjury aſſigned has been upon particular points in the 
anſwer : but that has been only where the circumſtances 
have have been extremely ſtrong to ſhew that it could 
have ariſen from a mere miſtake. Barn. 51. 

The moſt common caſes of amending anſwers are, where 
through inadvertency a defendant has miſtaken a fact or 
a date, there the court will give leave to amend, to pre- 
vent a defendant from being indicted for perjury. 

The defendant may, without notice, move to amend his 
anſwer in a ſmall matter, but if it be in a material point, 


he muſt give notice of the motion ſor ſuch amendment to. 


the plaintiff's clerk in court; and though it be in a mate- 
rial point, and after iſſue joined, yet the court will, on affida- 
vit of ſurprize, and payment of coſts, allow of the amend- 
ment. Eg. Ca. Abr. 29. 

The court will not allow a defendant to amend an an— 
ſwer, by ſtriking out of it a fact by which the plaintiff 
would be deprived of the benefit of this evidence, eſpe- 
cially where he does not ſwear he was ſurprized into it, 
or ill adviſed in ſetting it forth. 3 At. 522. 

A defendant has been allowed to amend his anſwer 
after hearing, and decree on affidavit of the Solicitor and 
his Clerk, that the miſtake was in the ingroſſing the an- 
ſwer from the draught, and the draught produced. 2 Vn. 

26. | 
1 The defendant may without notice move to amend his 
anſwer in a ſmall matter, but if it be in a material point, 

he 
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he muſt give notice of the amendment prayed, to the 
plaintiff's Clerk in court. If it be a material point 
that he prays to amend, the court often grants it, if the 
defendant was ſurprized therein. Prac. Reg. 11. An an- 
ſwer may not be amended after iſſue joined, yet it has been 
ſometimes done. bid. | 

Under particular circumſtances, the court will permit 
the defendant to amend his anſwer by adding a new fact, 
as where the anſwer referred to deeds executed in Spain, 
and conſequently made it incumbent on the defendant to 
produce them : the cuſtom of Spain is to depoſit deeds, 
Dc. in places appointed for that purpoſe, ſo that an au- 
thentic copy is all that can be had in ſuch cafe. There- 
fore defendant was permitted to amend his anſwer, fo tar 
as to ſet forth the cuſtom of Spain, with regard to the diſ- 
poſition of deeds. 2 Att. 294. 


Words of courſe before an Anſwer, 


Tie anſwer of one of the defendants to the bill of 


complaint of —— complainant. 


This defendant now and at all times hereafter, ſaving and 
receiving to himſelf, all and all manner of benefit and advan- 


tage of exception, that may be had or taken to the many errors, 


incertainties, and manifeſt inſuffictencies in the complainant”s ſaid 
bd of complaint contained, for anſwer thereto, or unta fo much 
thereof as this defendant is adviſed is material or neceſſary for 
him ta make anſiuer unto, he anſwereth, and ſaith, that, &c. 


Concluſion to an Anſwer. 


Aud this defendant denies ail and all manner of unlaufud 
combination and confederacy wherewith he is charged, without 
that, that there is any other matter, cauſe, or thing in the com- 
Plainant's ſaid bill of complaint contained, material or actual 
10 the law, for this defendant to mate anfwer unto, and not here- 
in and hereby well and ſufficiently anſwered, evaided, troverjed, 
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er denied is true, to the knowledge and belief of this defendant. 
All which matters and things this defendant is ready and walling 
to aver, mainiain, and prove as this honourable court fhall direg, 
and humbly prays to be hence diſmiſſed with his reaſonable cofts 
and charges in the law, in this behalf moſt wrongfully ſuſtained, 


Df Diſclaimers. 


A. anſwer denying all right or title to the thing in 
demand, by the plaintiff's bill, and renouncing all 
claim thereto, is termed a diſclaimer; and which not un- 
frequently ariſes from a miſtake of the plaintiff, in making 
a perſon party to a ſuit, who is in no wiſe intereſted in or 
liable to be ſued for the matters in queſtion. 

Upon a diſclaimer's coming in, the court will in ge- 
neral conſider the cauſe as inſtituted for vexation only, and 
diſmiſs the bill with coſts. But if plaintiff ſhew a pro- 
bable cauſe or reaſon for exhibiting his bill, he may pray 
a decree againſt the defendant, and all claiming under 
him ſince the time of the bill exhibited, upon the ground 
of the diſclaimer, which is commonly granted without 
coſts on either ſide. Pr. H. Ch. 11. Prac. Reg. 141. 

Where the defendant diſclaims generally to all the matters 
in the bill, the plaintiff is not to reply, and if he does, 
and ſerves the defendant with a ſubpana to rejoin, the de- 


fendant may have coſts againſt him for the vexation. 3 Pr. 


Al. 61. 

It ſeems as if the defendant is intitled to move for his 
coſts, when the plaintiff does not reply, but ſets down 
the cauſe upon the diſclaimer, and ſerves a /ubpena to 
hear judgment, otherwiſe the bill would be diſmiſſed with 
forty ſhillings coſts only, as upon bill and anſwer. 

A defendant diſclaimed generally, as to all the matters 
in the bill ; the plaintiff ought not to have replied to' her 
anſwer; by doing fo, and ſerving her with a ſulpœna to 
rejoin, the ! is intitled to have cofts to be taxed for the 

vexation. 
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vexation. Secus where the diſclaimer is to one part, and 
the anſwer is as to another part. 3 Att. 582. Williams 
v. Longfellow. 

If the diſclaimer be only to a part of the matters in 
queſtion, but as to the other part, there is a plea or an- 
ſwer, in that caſe, there may be a replication to ſuch part 
that contains the plea or anſwer. Cur. Canc. 133. 

If one be named defendant in a bill among other ma- 
terial defendants who in no wiſe pretends any right to the 
matters in queſtion, and he thereupon diſclaims, he may 
after ſuch diſclaimer, upon a motion for that purpoſe, be 
examined as a witnels in the cauſe, for it ſhall be preſumed 
his name was inſerted in the bill, without other cauſe than 
only to take away his teſtimony from the other defendants, 
Cur, Canc. 133. 

Where a title is ſet up to an eſtate by a bill, and you 
make a perſon defendant who diſclaims all right, and do 
not bring him to hearing, the court ſaid you ſhall not read 
his evidence as a proof of your own right, to the pre- 
judice of another defendant. 2 flit. 39. Hill v. Adams. 

The defendant ought regularly to wait three terms after 
his diſclaimer is put in, before he moves for coſts, becauſe 
plaintiff may amend his bill, and get a decree upon the 
ground of the diſclaimer ; and otherwiſe, if defendant move 
tor coſts he ought to give notice. 

A diſclaimer being, in point of form, an anſwer, the 
words of courſe preceding and concluding the one, are 
purſued in regard to the form of the other. 


* 


Of filing and arguing Demurrers. 


HE appearance being regularly entered, it was an- 


anſwer, which expired on that day ſe'ennight, excluſive of 
the day of appearance. The giving a rule, has of late years 


been diſcontinued, but the time for anſwering remains 
the ſame, 


p 5 A 


Dilclalmer. 209 


ciently the practice, to give a rule for defendant te 
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A demurrer, as it aſſerts no fact, but relies on matter 
apparent upon the face of the bill, is put in without oath, 
and without being ſigned by the party : It is therefore 
conſidered, that the defendant may, by advice of council, 
upon the fight of the bill only, be enabled to demur ; 
for this reaſon a demurrer not coupled with a plea or 
anſwer, muſt be filed within the eight days, excluſive of 
the day of appearance, or before an order for time be ob- 
tained : the court never indulging a defendant with time 


to demur alone; nor can a demurrer under an order for 


time be regularly filed *; it being: the ſpecial condition of 
every order for time, that the defendant ſhall not demur 
alone. And therefore if a defendant pray an order for 
time, and a commillion to take his plea, anſwer, or de- 
murrer, not demurring alone, and under ſuch commiſ— 
ſion return a demurrer only, the defendant will be liable 
to pay five marks colts; and although the demurrer be 
allowed, the defendant ſhall have no coſts, Ord. Canc. 96, 
tor it might have been put in without ſuch commiſſion, 
and the plaintiff was put to the needleſs trouble of at- 
tending the commillion ; or if upon a dedimus to take an 


anſwer only +, a demurrer alone be returned, an attach- 


ment may be awarded for want of anſwer. Ca. 110. 
Prac. Reg. 136. Cur. Canc. 106. 

If a defendant having, a commiſſion to anſwer only, 
tender a demurrer to the commiſſioners, and refuſe to 
anſwer upon oath, they are to return ſuch his refuſal, and 
the reaſon thereof, together with the demurrer, and leave 
the ſame to the conſideration of the court. Prac. Rep. 


$1. 


— 1 


* A demurrer after a petition for time would be irregular. 
2 Wins, 464. 

+ A demurrer allowed, but without coſts, becauſe it was 
a demurrer only without any anſwer, and came in by com- 
miſſion. KElme v. Shaw. 1 Fern. 282. 


2 The 
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The tenor of a commiſſion purſuant to an order for a 
commiſſion to plead, anſwer, or demur, not demurring 
alone (from whence it is termed a ſpecial commiſſion) 
does not authorize the commiſſioners to reject a demurrer, 


unaccompaniey with a plea or anſwer, if tendered ; and in 


that particular the commiſſion ſeems not to purſue the 


| ſubſtance of the order: but a defendant would, in ſuch 


caſe, be very ill adviſed to put in a demurrer only; ſub- 
jecting himſelf to coſts, even if it be allowed, when he 
can reap the fruit of his demurrer, by coupling an an- 
ſwer with it, denying combination merely, and recover 
coſts, ? 

It ſeems, if a defendant be in contempt to an at- 
tachment, and tenders or pays the coſts of the contempt, he 
may file his demurrer; but after a contempt duly proſe- 
cuted to an attachment, with proclamations returned, no 
plea or demurrer ſhall be admitted, unleſs upon motion 
and affidavit, ſatisfying the court of the cauſe of delay. 
Ord. Canc. 99. 

Ihe defendant ſometimes files his demurrer within the 
eight days; but in general he waits until the plaintiff's clerk 
in court calls upon him for his anſwer, and then files the 
demurrer immediately. It has before been obſerved, that 
although a defendant be reſtricted by an order for time 
from N alone, he may by anſwering any imma 
terial fact, or denying combination only, put in a de- 
murrer to the whole, or any part of the bill, and a de- 
murrer, accompanied with ſuch an anfwer, will be re- 
ceived : this has been held to be within the terms of 
the order, where the defendant cannot anſwer further, 
without over-ruling his demurrer. A defendant by this 
manœuvre, may put in a demurrer, after an order for 
time, becauſe the anſwer legitimates the demurrer. 

When a demurrer comes in, which it is apprehended 
will hold, the plaintiff, if he intend to proceed no fur- 
ther, may move for an order to diſmiſs his bill with 
colts, or ſet down the demurrer to be argued; and if it be 
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allowed, the coſts are five pounds: and the latter ſcems 
the better way, if the coſts of diſmiſſion are likely to 
exceed that ſum ; for defendant cannot diſmiſs the bill 
after a demurrer allowed. After a demurrer filed, the 
plaintiff will ſometimes amend his bill, and this he may 
do by order obtained on mation or petition, upon pay- 
ment of 20 ſhillings coſts, before the demurrer is ſet down 
for argument, 1 he muſt pay the deſendant the 
colts of ſetting down the demurrer, and 20 ſhillings be- 
fides, before he can amend. Af. 301. And generally, 
when a demurrer is put in upon a flip or miſtake in a bill, 
the plaintiff obtains an order to amend, upon payment of 
20 ihilliugs coſts; and this he takes care to do, before 
the demurrer is fet down for argument, | 
it a demurrer be not by the defendant, within eight 
days after filing, entered with the Regiſter, in order to be 
aicued, it is over-ruled of courſe, and the plaintiff may 
take out proceſs for forty ſhillings coſts, and to make 2 
better anſwer. Ord, Canc. 97, 185. | 


'Fhe defendant having appeared, and taken an office 
copy of tite bill, generally lays it before council to 
make his defence by demurrer, or otherwiſe : if it be by 
demurrer only, the draught of the demurrer being ſettled 
and ſigned by council, a tranſcript thereof muſt be fairly 
ingroſled on parchment with an half crown ſtamp, and 
brought to the defendant's Clerk in court, to be filed : 
within eight days after the filing, it muſt be entered, which 
is done by the defendant's Clerk in court, leaving a note 
in the following form with the Regiſter, paying at the 
tame time one fhilling ; and formerly a certificate from 
the Six-clerk, of the pleadings being filed, was produced, 
but it has of late years been diſpenſed with. Ord. Canc. 185. 


. CEnte Demurrer. 
Edwards 


10 June—1783. Hude Clk. 
And 
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And fo if a demurrer be accompanied with a plea or 
anſwer, or both, the demurrer and plea mult be entered, or 
they are over-ruled of courſe. 

Either ſide may, by leaving a petition (vid. fit. Petition) 
at the Chancellor's Secretary's office, apply to the Lord 
Chancellor for an order to ſet down the demurrer to be 
argued. No depoſit is requiſite, The petition as anſwered 
(for which twenty ſhillings is paid to the Secretary) being 
left with 4s. 64. at the Regiſter-office, to draw up 
and paſs the order, and 15s. 6 d. for entering, and alſo 
15, paid for ſetting the demurrer down; a copy of the 
order ſo paſſed and entered muſt be ſerved upon the op- 
polite Clerk in court, by leaving the copy, and ſhewing 
the original order to the Clerk or his agent at his ſeat, 
two days before the day for hearing. And briefs of the 
bill and demurrer being prepared and given to council, 
the demurrer comes on regularly to be heard: if it be 
diſallowed, the plaintiff muſt award an attachment for 
want of anſwer, and a ſubpana for five pounds coſts; and 
ſv when the demurrer is allowed the defendant recovers 
five pounds coſts by ſubpama againſt the plaintiff” And 
it there be a demurrer and anſwer after the demurrer 
is over-ruled, exceptions muſt be taken to the anſwer. 
50 if there be a demurrer and plea, upon over-ruling the 
demurrer exceptions muſt, be filed to the plea, if ordered 
fo ſtand for an anſwer. There are ſome caſes in which 


the court orders no coſts upon allowing or over-ruling a 


demurrer, but ſuch inſtances are very rare. 

No demurrer is to be ſet down for hearing on any cer- 
tain day, except the order for ſetting down the ſame be 
brought to the Regiſter, to be entered at leaſt two days 
before the day appointed for hearing ſuch demurrer : and 
after the paper of demurrers and pleas is made out, and 
ſet up in the Regiſter-office, no alteration is to be made 
therein. Ord. Canc. 52. 

If a demurrer and anſwer be put in, the anſwer cannot 
be proceeded on until the demurrer has been argued. 
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Of filing and arguing Pleas. 


Pleas are of three kinds: 


I. 75 the Juriſcliction of the Court. 
2. To the Perſin of the Plaintiff or Defendant. 
3. In bar to the Plaintiff”s Suit. 


LE A J to the juriſdiction of the court, or in diſa- 

bility of the perſon of the plaintiff or defendant, need 
not be on oath, becauſe it is preſumed, a defendant may 
by advice of council, upon ſight of the bill only, be en- 
abled to put in any juſt plea, which he hath in diſability 
of the plaintiff, or to the juriſdiction of the court. Such 
pleas therefore under the hand of council ſhall be received, 
and filed, although the defendant do not deliver the ſame 
in perſon, or by commiſtion. Ord, Canc. 97. 

One plea only fall be admitted to the juriſdiction ; 
wherefore, if the defendant plead ſuch plea as is not ſuf- 
ficient in it's nature, or plead the matter inſufficiently, he 
will be put to anſwer, Prac. Reg. 275. 

Pleas to the juriſdiction muſt be determined in open 
court; and for that purpoſe, the defendant is to enter the 
ſame with the Regiſter, within eight days after the filing 
thercof, or, in default of ſuch entry made, the fame ſhall 
be diſellowed of Gourſe us putin for delay; and the plain- 
tiff may then take out proceſs to enforce the defendant to 
mat? a better an{wer, and pay forty ſhillings coſts : and 
the fame Tal not be afterwards admitted to be ſet down 
Gr debated, wunlts upon motion it ſhall be ordered by the 
Fourt. - Org. Can. ;. 

Pleas in difability of the pet rſon are outlawry, excommu- 
cation, attalnder, &c. 

A plea of outlawry, if it be in any ſuit for that duty 
touchiug Mhich relief is fought by the bill, is inſufficient, 
e to the rule of law, and ſhall be diſallowed of 
Courſe, as put in for delay, and the plaintiff may, notwith- 
ſanding f. 1: ple take gut proceſs to enforce the de- 

fendant 
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fendant to make a better anſwer, and pay five marks coſts, 
otherwiſe a plea of outlawry is always a good plea, ſo 
long as the outlawry remains in force; and therefore the 
defendant ſhall not be put to ſet it * with the Re- 
giſter. And after the ſaid outlawry reverſed, the defend- 
ant upon a new ſubpena ſerved on him, and payment to 
to him of twenty ſhillings coſts, ſhall anſwer the ſame bill 
as if ſuch outlawry had not been; but if the plaintiff con- 
ceive ſuch plea of outlawry, through miſpleading or other- 
wiſe, to be ineffectual, he may, upon notice given to the Clerk 
on the other ſide, ſet it down with the Regiſter, to be de- 
bated with the reſt of the pleas and demurrers in courſe. 
But if the plaintiff ſhall not in ſuch caſe enter it with the 
| Regiſter within eight days after the ſame ſhall be filed, 
the defendant may take out proceſs againſt the plaintiff, 
for his ordinary colts of five marks, as if the ſame had 
been heard. Ord. Canc. 98. 

Pleas to the juriſdiction muſt be pleaded ante litem conte/la- 
tam; for by anſwering the defendant has ſubmitted to the 
juriſdiction, and the pleas of outlawry, &c. are in the ſame 


predicament ; after anſwer the defendant admits the plaintiff. 


a proper perſon to be anſwered unto, and therefore ſuch 
plea would then come too late; but if the outlawry be 
not pleaded, yet it may be ſhewed at the hearing, as a 
peremptory matter againſt the plaintiff's demand, if it be 
perſonal ; becauſe it ſthews the right of the thing in de- 
mand to be in the King: and ſo in the canon law an ex- 
communication might be ſhewed at the hearing, for it 1s 


in the nature of an outJawry with them: and a plea to the 


perſon is not ſet down by the defendant, being b pede f- 
gilli; it appears upon ſhewing to be a good plea, and 
therefore is preſumed not neceſſary to be argued before 
tne court; if there be any inſufficiency in point of form, 
the plaintiff muſt ſet down the plea. A plea of outlawry 
in the ſame cauſe in which relief is fought by the- bill is 
bad, becauſe the outlawry | is part of the gravamen, and is 
. cujus rei petitur diſſolutio. Jen. Cent.. 37. 
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A piea in bar is generally put in upon oath, and is a 
kind of ſpecial anſwer, ſhewing and averring facts to which 
the plaintiff may reply, and not merely dilatory, as a 
plea in abatement; therefore the court exerciſes a libe- 
rality to a party making his defence by pleading in bar, 
with which a defendant pleading in abatement is never in- 
dulged, nor in juſtice intitled to. 

A bill preferred againft a party living and reſiding 
within ten miles of London (which is called a town cauſe), 
or not above twenty miles, after he has regularly entered 
an appearance by a Clerk in court, muſt make his defence 
by way of plea within eight days, excluſive of the day of ap- 
pearance, or get an order for time. The court will of courſe 
indulge the defendant with three orders for time condition- 
ally to plead, anſwer, or demur, not demurring alone, 
The firſt of theſe orders muſt regularly be applied for, 
and ſerved within the eight days, and each ſucceſſive order 
ſhould be applied for, and ſerved before the antecedent 
order is ſpent. By a cloſe attention to this practice the 
proceedings in Chancery would be much expedited, and 
a plaintiff may, if he pleaſes, enforce it, by iſſuing pro- 
ceſs of attachment upon every default; in the firſt inſtance, 
when no order for time is ſerved before the rule for an- 
ſwering, iz. the eight days, has expired; or if, within the 
time proſeribed by a prior order, a ſubſequent order for 
further time be not ſerved. This practice, if ſtrictly ad- 
hered to, would in a great meaſure obviate that delay, fo 
much complained of in the proceedings of this court, be- 
fore a full anſwer can be procured. 

A defendant in a town cauſe is intitled to three orders 
for time. Upon the firſt application the court will make 
an order for one month; the ſecond order peremptorily 
preſcribes three months ; and a third order is granted upon 
defendant undertaking or conſenting, by council or Clerk in 
court, to pray no further time, When a defendant cannot, 
within the time limited by thefe orders, put in his anſwer, 
the court will make an arder for a fortnight or a month's fur- 

34 | ther 


ther time, upon defendant entering his appearance with the 


Regiſter, and conſenting, by his Clerk in court, that the 


Serjeant at Arms fhould go againſt him, as upon a com- 
miiſion of rebellion returned; and if he anſwer not by the 
time allowed him by the order, the plaintiff takes certificates 
from the Regiſter of the defendant's having entered his appear- 
ance, and from the Six-clerk of the anſwer not being filed; 
and it is a motion of courſe to obtain an order for a Ser- 
jeant at Arms to go againit the defendant, and he muſt then 
anſwer as weil as clear his contempt before he be diſcharged. 
Theſe orders are ſeverally and reſpectively obtained by 
motion in court on any day in term at the riſing of the 
court, or on a ſeal day, or by petition to the Maſter of 
the Rolls at any time. If the application be by motion, 
inſtructions ſhould be given to council to move of courſe 
for an order for the time to which the defendant is intitled, 
as before mentioned : After council has moved, the brief 
ſigned by him muſt be carried to the Regiſter-office, to 
draw up and pats the order, for which 4s. 64. is paid. 
The order muſt next be entered, which is done by mak- 
ing a Copy thereof, and leaving the copy, and producing 
the original order, with the entering Regiſter at the ſame 
office, who will make the intratur, for which 15. 64. is to 
be paid, The order being thus compleat, a copy thereof 
muſt be ſerved upon the adverſe Clerk in court,by ſhewing 
the original order paſſed and entered, and delivering the 
copy to the Clerk in court perſonally, or by leaving the 
copy with his agent, at his ſeat in the Six-clerks Office, 
producing at the ſame time the original order paſſed and 
entered, in order to ground an athdavit of the ſervice, it 
neceſſary to make one; and fo in the ſervice of all orders 
to be ſerved; and if a memorandum of the ſervice were 
indorſed on the order by the party ſerving it, at any future 
time, no difficulty could ariſe in making the affidavit of 

ſervice. f 
The method by petition, is by leaving a proper petition 
(vide tit. Peritien) with the Maſter @f the Rolls's Secretary, 
at 
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at his office in the Rolls Yard; 5s. 64. is to be paid when 
the petition is taken away ; the petition, as anſwered, is to 
be carried to the Regiſter-office, and the order muſt be 
drawn up, paſſed, entered and ſerved as before. Upon a 
ſubſequent application for further time, the time granted 
upon the former order or orders ſhould be ſtated. If the 
defendant be in contempt, that ſhould be alſo mentioned, 
and that upon payment or tender of coſts of contempt, the 
defendant may have the time uſually granted ; if he has 
ſtood out far in contempt, the court will perhaps not in- 
dulge him with fo long time as otherwiſe; and after 2 
contempt duly proſecuted to an attachment, with proclama- 
tions returned, no plea ſhall be admitted but upon motion, 
* Ord. Canc. qq. This is not at preſent attended to; upon 
payment or tender of coſts of contempt, the defendant is 
indulged with the ſame time as if no contempt had been 
incurred; yet, in ſtrictneſs, if, in a caſe falling within the 
intent and meaning of this order, the plaintiff apply to the 
court, the deſendant would not be indulged with that time 
to which, if no contempt had been incurred, he would by 
the courte of the court be intitled ; and probably the court 
would impoſe terms upon him, ha 

Each ſucceſſive order for tine ſhould be applied for, and 
ſerved in the ſame manner as above. 

A defendant had pleaded in bar to the plaintiff's bill, 
but the plea was not ſuffered to be opened, ſor that it came 
in by a general dedimus, which was to take the anſwer only, 

and not to plead, anſwer, or demur, 2 ern, 275. 

A plea unaccompanied with an er will be received 
under the uſual order for time to plead, anfwer, and demur, 
and if the order be to anſwer only, the defendant. may put 
in a plea, for that is an anſwer, and upon oath, 2 Wins. 
464. Aion. 

The plea being drawn, or peruſed and ſettled by council, 
mult be fairly ingroſſed upon parchment, with an half-crown 
ſtamp to cach ſkin, if more than one. The jurata is to be 
' written at the top on the left fide, thus; 


. 
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Sworn at 1 the public office in Symonds-Inn, 1 _ | 


of —> before 

The jurata muſt be properly varied, if the 1 be taken 
elſewhere. | 

A plea in abatement, being put in without oath, conſe. 
quently has no jurata. 

The plea of a Peer or Peereſs of the realm is put in 2 upon 
atteſtation of honour, 


The plea thus prepared for ſwearing, the Solicitor pro- 
duces the defendant at the public office, where the defend- 
ant ſwears to the truth of the plea before the Maſter attend- 
ing the office, and the defendant ought to ſign his Chriſtian 
and ſurname at the foot of the plea, on the right ſide, in the 
preſence * of the Maſter ; one ſhilling is paid for the oath. 
The plea compleat for filing, is left at the public office with 
the Clerk, and the defendant's Solicitor muſt give notice to 
the defendant's Clerk in court, that the plea is ſworn, and 
left at the public office, and the Clerk in court will go to the 
office, and take it away to file. The Clerk at the public 
office always makes a memorandum of the delivery of the 
plea to the Clerk in court, or his myo; who generally 
| ſubſcribes his name thereto, 

A defendant within twenty miles of London, if he be 
ſick, and unable to attend at the publick office, the Maſter 
will go to his place of abode,' to take his plea, for which an 
extraordinary fee of two guincas is paid. Prac, Reg. 76. 

A plea in abatement is to be ſigned by council, and in- 
groſſed as before; the Solicitor then carries it to his Clerk 
in court to be fled. 

A deſendant reſiding above twenty miles from London, 
(which is called a country cauſe) upon his appearing, is 
intitled of courſe to an ordinary dedimus to take his anſwer, 
returnable in the enſuing term, and is therefore ſeldom 
called upon until that time to anſwer: ſometimes a plaintiff 
will, by awarding proceſs of contempt, compel a defendant to 
ſeal a dedimus after the ei ight days for anſwering have apes. 


——— 


Page 199. Lord Hardwicke's Order, 17485 185 bs 
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The commiſſioners under an ordinary dedimus (which is made 
out by a Clerk in court without an order unleſs it be ex parte) 
are not authorized to take and return a plea, * Tho' the 
tenour of the writ is to take an anſwer only, and if a plea 
be returned it is inconſiſtent, and the commiſſioners ſeem to 
have exceeded the authority delegated to them wirtute brevis; 
yet it has been held that a plea returned by ſuch commiſſion } 
is regular. A dedimus may be, and ſometimes is, made re- 
turnable on a gexeral return-day, or on a day certain in term, 
but it is uſually made returnable without delay, which, if 
made out in term, holds to the firſt return of the enſuing term; 
if in the vacation, to the laſt return of the ſubſequent term. 


A defendant is intitled of courſe to three orders for time, 


as in a town cauſe, to plead, anſwer, or demur, not de- 
murring alone ; the firſt of theſe orders gives fix weeks ; 
the ſecond, one month; and a third, three weeks. The 
defendant being called upon in the enſuing term, after 
his appearance, as is moſt uſual, to put in his anſwer, ap- 
plies by motion, or petition, for an order for a dedimus, 
to plead, anſwer, or demur, (which is called a ſpecial de- 
dimus, an ordinary dedimus being to take the anſwer only) and 
fix weeks time to return the dedimus, which is always granted 
of courſe, and is the firſt order for time. This ſpecial dedimus 
cannot be made out without an order obtained as above, and 
the commiſſioners may by virtue thereof return a plea, or a 
plea and anſwer, or a plea, anſwer, and demurrer. Theſe 
orders for time are reſpectively made on motion or petition as 
in a town cauſe, and are to be drawn up, paſled, entered, 
and ſerved in the ſame manner as before directed. To ob- 
tain the dedimus, the order with commiſſioners names is to 
be left with the defendant's Clerk in court, who thereupon 
calls upon the plaintiff's Clerk in court for commiſioners 
names; each party leaves what commiſſioners names he 


thinks proper, which are all inſerted in the dedimus, 


The plaintiff's Clerk in court directs (as inſtructed by his 
cient) to whom of his commiſioners notice of executing 
the dedimus, is to be given, and the label is made accordingly. 


— N — 
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The dedimus, when ſealed, is ſent by the Clerk in court te 
his client, who, according to the directions on the label, 
muſt give ſix days notice to the plaintiff's commiſſioner of 
exccuting the dedimus, unleſs it be made out ex parte. One 
commiſſioner attending on aſide is ſufficient, but in caſe none 
of the plaintiff's attend, the defendant muſt have two of his 


commiſſioners, becauſe no leſs than two can return the writ, 


The commiſſioners being met, one of them opens the dedi mus, 

and ſwears the defendant to his plea, and the plea is then 

annexed to the dedimus, and the caption is written at the foot 
of the anſwer, thus: | | 

This plea (and anſwer) was (or were) taken on the de- 

fendant's oath upon the holy Evangelits (and the demurrer 

of the ſaid defendant was taken without oath) at the houſe 

of the ſaid defendant ſituate in Kinderton in the pariſh of 

Middlewich in the county of Cheſter an the 14th day of 

January 1784, and in the 24th year of the reign of his 

Majejly King George the Third, by virtue of the cem- 

miſſion hereunto annexed. A. B. 
| S. 

This caption is to be properly varied according to whar 

is taken as a plea, plea and anſwer, plea, anſwer, and de- 

murrer, or plca and demurrer; and whether upon proteſtation 

of honour, affirmation or oath, or under the common ſeal, 

if a corporation; and being ſubſcribed by two of the com- 

miſſioners, they indorſe the return on the commiſſion thus; 

The execution of this writ appears in a certain ſchedule (or 

ſchedules if more than one) hereunto annexed. 

| A. 

CDs 


The commiſſioners fold it up, and bind it with tape, 


ſetting their ſeals, and names, and fend or bring it to the 


office to be filed; if a commiſſioner has the carriage of it, 
it is taken without oath ; if ſent by any other perſon he 
ſwears it has not been opened or altered ſince he fo re- 
ceived it, (ſometimes the plaintiff's Clerk will accept it 
without oath) after which the defendant's Clerk in court 
files it in the ſame manner as directed in taking anſwers 


by commiſſion ; and for furiher and more particular inſtruc- 


tions 
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tions on this ſubject, the practitioner is referred to the next 
chapter, which treats of taking anſwers by commiſſion very 
fully. 

A plea in diſability of the perſon of the plaintiff, or to 
the juriſdiction of the court, ſhould not be returned upon a 
commiſſion, for if it be allowed the defendant will have no 
coſts in reſpect of the plaintiff's needleſs trouble occaſioned 
by ſuch commiſſion. Ord. Ganc. 96. 

If a deſendant do not enter his plea with the Regiſter 
within eight days after filing, it is over-ruled of courſe, as 
put in for delay, and the Paint may take out proceſs to 
enforce the defendant to make a better anſwer, and pay 
40s. coſts, and the ſame ſhall not be afterwards admitted 
to be ſet down or debated, unleſs upon motion it ſhall be 
ordered by the court. Ord. Canc. q. 

By a ſubſequent order of 29 Ju 1689. Pleas are ts 
be entered according to the above order, but not without 
a certificate firſt had of the filing of the plea. Ord. Canc. 
185. A certificate is by the preſent practice not required, 

This is intended of a plea of a matter in fats, and not 
of a matter of record or recorded, for it is the plain- 
tiff's part to enter theſe if he ſo likes, elſe the defendant, 
within eight days after filing cf the plea, may take out 
proceſs for five marks coſts as before in outlawry. Pr. 
Alm. 12. Prac. Reg. 282. | 

A plea is entered by the Clerk in court, leaving the fol- 
lowing note with the Regiſter, and paying one ſhilling. 


Stradling 
V. Enter Plea, 
| Helles. ; | „ 
January 20th, 1784. Legh Clerk. 


A plea of a former ſuit depending here for the ſame 
matter need not be ſet down with the Regiſter, being a 
matter recorded in this court: but if the plaintiff be not 
fatisfied with the plea, it ſhall be referred to a Maſter to 


certify the truth thercof: and if it be determined againſt 
the 
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the gases he ſhall pay the defendant five pounds coſts: 
The reference muſt be procured by the plaintiff, and a re- 
port thereon within a month next after the filing ſuch plea, 
otherwiſe the bill ſtands diſmiſſed of courſe, with the or- 
dinary coſts of ſeven nobles, Ord. Canc. 98. | 
A defendant pleaded that the plaintiff brought a former 
ſuit for the ſame matter, which ſuit is {till depending for 
ought he knows to the contrary : for the plaintiff it was 
inſiſted that this plea was not good, becauſe he does not 
poſitively aver that the former ſuit is ſtill depending, and 
no iſſue can be taken upon his knowledge to the contrary : 
but the Maſter of the Rolls allowed the plea, becauſe the 
defendant ought not to have ſet it down to be argued, for by 
that he admits that the former ſuit for the ſame matter 1s 
depending: but the plea ought to have been referred to a 
Maſter to examine whether there was a former ſuit depend- 
ing for the ſame matter, or not; and ſaid there needs no 
politive averment. that the former ſuit is ſtill depending, for 
that is examinable by the Maſter ; and the defendant never 
ſwears to a plea of a former ſuit depending, but it is always 
put in without oath. 1 Vern. 332. 

A former bill pending, was pleaded to a ſecond bill, 
which had an addition of ſome new matter. Seeing the 
plea was good, the plaintiff was ordered by the caurt ta 
pay the uſual coſts of a plea allowed, and that the deſend- 
ant ſhould anſwer a ſecond bill, or the former ſhould be 
diſmiſſed with twenty ſhillings coſts. 1 Chan. Ca. 241. | 
If a ſuit be depending at common law, or in any other 
inferior court, it may. be. pleaded, and the defendant ſhall 
not be put to a motion for an election or diſmiſſion: and 
luch plea ſhall be proceeded in, as a plea of a ſormer ſuit 
depending in this court between the ſame parties, for the 
ſame matter. Ord. Canc. 99. 

Ifa cauſe has been diſmiſſed this "EY but the diſmifion 
not ſigned and inrolled, the plea of ſuch diſmiſſion muſt be 
upon oath ; for, till the inrollment, it is not recorded, 


Pr. Aim. 11. Prac. Reg. 282. : 
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If a matter not of record or recorded ve pleaded, and 
the plaintiff deſires the opinion of the court, whether, if it 
be true, it be a ſufficient bar, it muſt be argued: and if 
it be adjudged ſufficient, and the plaintiff take iſſue, the 
defendant muſt proceed to prove the truth of his plea by 
depoſitions, or other proof, as an anſwer, &c. if by the 
defendant's neglect or default, his plea be over-ruled, the 
court, on motion or petition in time, will order it to be 
argued, the defendant paying five pounds, the coſts on over. 
ruling. Dic. Prac. Reg. 283. | 

Either party may ſet down the plea to be argued, and 
this is Cone by ingroſſng and leaving a proper petition (vid, 
tit. Petition) with the Lord Chancellor's Secretary, to whom 
ten ſhillings is to be paid when it is taken away an- 
ſwered. The petition anſwered, is taken to the Regiſter- 
office to draw up the order, which is to be paſled and 
entered at the ſame office, and one ſhilling paid for ſetting 
down the plea, and a copy of the order muſt be ferved, two 
days before the hearing, upon the adverſe Clerk in court, 
The plea being ſet down for argument, both ſides prepare 

- briefs, and if, on arguing, the plea be allowed, the plaintiff is 
to pay five pounds coſts to the defendant, to be recovered by 
ſubpena; but if over-ruled, the plaintiff takes out the like 
proceſs againſt the defendant for five pounds coſts, and iſſues 
an attachment for want of anſwer . When the plea is or- 
dered to ſtand for an anſwer, with liberty to except, the 
plaintiff takes out a /ubparna for five pounds coſts, and files 
exceptions to the plea, as in caſe of an inſufficient anſwer, 
and when a plea is to the relief only, and directed to 
ſtand for an anſwer, the words, with liberty to except, ſhould 
be added to prevent eſtabliſhing it as a good anſwer f. 
When a plea is ordered to ſtand for an anſwer (as 
ſometimes on arguing it is) coſts are ſeldom geen on 


LI — — 


* Vide next head of bling anſwers as to the” ſervice of the 
Sebperna for coſts, 
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either ſide, and the benefit of the matter pleaded is gene- 
rally ſaved to the hearing. Prac. Reg. 283. 


Where the plaintiff conceives the plea to be good, tho? 


not true, he may reply to the plea and take iflue upon it, 
and proceed to examine witneſſes as in caſe of an anſwer, 
and in this caſe when he replies to a plea before it comes 
to be argued, it is always an admiſſion of the plea, as if it 
had been argued and allowed: and if the defendant prove 
his plea, the bill muſt be diſmiſſed at the hearing ; ſo it 
the plaintiff amend his bill before he argues his plea, it 
is an admiſſion of the goodnels of the plea, as if the ſame 
had been allowed on arguing. 

A ſecond plea for want of parties is not good, but ſuch 
plea eannot be ſuppreſſed on motion, but muſt be ſet down 
to be argued. dof. 207. | | 


No plea is to be ſet down on any certain day, unleſs 


the Solicitor ſhall bring the order for ſetting down the ſame 
to the Regiſter, atleaſt two days before the day appointed 
tor hearing. Ord. Canc. 52. 


Ok filing Anſwers. 


Defendant in all caſes, by the courſe of the court, 

has eight days, excluſive of the day of appearance to 
anſwer the plaintiff's bill; if he cannot in that time com- 
pleat his anſwer, the court, upon application, will of courſe 
grant him three orders for time. The time limited by 
theſe "ID depends upon the reſidence of the defendant ; 
if he reſide within ten miles (which is called a town cauſe), 
or within twenty miles of London; the court makes an order 
upon the firſt application for one month; upon a ſecond 
application, a defendant may obtain another order peremp- 
torily for three weeks; and a third order fora fortnight, may 
be procured upon defendant undertaking or' conſenting by 
his council or Clerk in court, to pray no further time. The 
firſt of theſe three orders ought _—_ to be obtained, 


Q and 
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and ſerved before the eight days for anſwering are elapſed, 
for after that time, the defendant, in ſtrictneſs, may be 
attached for want of anſwer, if an order for time be not 
ſerved: and alſo, each ſucceffive order for further time, 
- ought to be ſerved before the precedent order expires; 
but this is rarely or never attended to, the plaintiff's 
Clerk in court uſually giving the defendant an opportunity 
of getting an order for time ; for although the time for 
anſwering has expired, without any demurrer, plea, or an- 
ſwer being filed, by the curteſy of the office, the defend- 
 Ant's Clerk in court expects to be called upon by the 
plaintiff's Clerk in court for an anſwer, and alſo, to have 
a notice of attachment before any attachment is actually 
ſealed, in order to give his client ſufficient notice to pro- 
cure an order for time, When a defendant cannot per- 
fect his anſwer within the time, preſcribed by the ' ſeveral 
orders above mentioned, he may apply for further time, 
Rating the particular circumſtances of his caſe, which 


ter his appearance with the Regiſter, as upon an at- 
tachment returned, and conſenting that a Serjeant at 
Arms ſhould go againſt him. 

The ſeveral orders for time may be obtained by mo- 
tion in court, or petition to the Maſter of the Rolls, 
ſtating the time already obtained, and praying the time 
as before mentioned, to which the defendant is intitled, 
The method of obtaining an order for time, on motion or 
petition, is by giving inſtructions to council to move of 
courſe any day in term, at the riſing of the court, or 
at the Rolls, or on a ſeal day, before or after term, for 
the time to which the party is intitled, the counſel's 
brief being carried to the Regiſter-office, is to be left with 
45. 64. to draw up the order, after it is paſſed, a copy 
of the order muſt be made, and entered at the ſame of- 
fice, for which 15. 64. is to be paid, and the order is to 
be ſerved by delivering to, and leaving a copy thereof, 
L N | with 
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with the adverſe Clerk in court perſonally or with his agent, 
at his ſeat in the ſix Clerk's office, and ſhewing him at 
the ſame time the original order, duly paſſed and entered, 
in order to ground an. affidavit of the ſervice, if neceſ- 
ſary to be made, and ſo in the ſervice of all orders which 
require ſervice; and it would not be improper to make a 
memorandum of the ſervice on the back of the order. 

The mode by petition is, by ingroſſing and leaving a 
proper petition addreſſed to the Maſter of the Rolls (vid. 
tit. Petition) at the Secretary's office in the Rolls yar d, and 
paying 5s. 6d. when it is taken away; the petitien, as 
anſwered, is to be leſt at the Regiſter- office to draw up 
the order, which is to be polled, entered and ſerved as 
before, 

The anſwer n non or peruſed, and ſigned by | 
council, muſt be ingroſſed on parchment, on each ſkin 
of which there muſt be an half crown ſtamp, The ju- 
rata muſt be written at the top of the anſwer, on the left I 
hand, in the following form ; | 

Sworn at the publick office in Symond's-Inn — i} 
day of —————before. | 

In a joint and ſeveral anſwer write both ſworn. 

The anſwer being thus compleat for ſwearing, the de- 
fendant muſt be produced at the publick office, where the 
Maſter attending the office will ſwear him to his anſwer, 


EE EEG Py 


22 


n 


1 
k 
* 
5 
* 
. 
16 
by 
; 


Nr 


* * < Cats 
2 oe Ol 


* 2 1 > * — 6 
98 A 
ä FD - 


having firſt interrogated him as to the knowledge of the 
r contents of it; at the ſame time the defendant muſt ſign 
f his Chriſtian and ſurname at the foot of his anſwer, on 
r the right hand, in the preſence of the Maſter *; for the 
r oath one ſhilling is paid to the Clerk, and the anſwer, 
's when ſworn, is to be left at the publick office, until the 
hn Clerk in court comes to fetch it away to be filed, upon 
y notice given him by the Solicitor, or if the defendant be 
f within 20 miles of London, and kick, the Maſter ought in 
0 1 

h nur r 
h Lide Pag. 199. Lord Hardwic#'s order, 1748. 
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ſtrictneſs to go to him to take his anſwer, Prac. Reg. 76. 
for which an extraordinary fee of two guineas is paid. 
Sometimes the defendant in a country cauſe, if he is in 
town, will ſwear his anſwer at the publick office, or if he 


4 


chuſes, he may come up to town to ſwear it. 


A Quaker puts in his anſwer upon his ſolemn . 
tion and declaration: and a Peer or Peereſs of the _— 


upon proteſtation of honour only. Ord. Canc. 40. 


A Jew is ſworn upon the Pentateuch, and generally with | 
his hat on. | 

If the anſwer be taken ioc oath or nete 
which is often the caſe in an amicable ſuit, an order 
muſt be procured by motion or petition of courſe, upon 
plaintiff's conſenting thereto, and this order being drawn 


up, paſſed, entered, and ſerved upon the adverſe Clerk 


| in court, the order muſt be left with the defendant's Clerk 


in court, who, when he files the anſwer, writes at the 


top, 


Without oath by order, dated the FR * 
The method of diſpenſing with the atteſtation upon 
honour of a Peer or Peereſs of the realm, putting in an 
anſwer is, mutatis mutandis, the ſame. 
In caſe of a foreigner not ſufficiently verſed in the Engliſh 
language to anſwer in that tongue, an order of courſe muſt 


be obtained, upon motion or petition, for an interpreter; 


and the anſwer being ingroſſed in the foreign language, a 
tranſlation thereof upon parchment muſt be made by the in- 


terpreter, and annexed. The foreigner muſt be ſworn to 


his anſwer: the interpreter attending is previouſly ſworn 


c 


to interpret truly, and conveys to the foreigner the lan- 
guage of the oath, at the ſame time he ſwears to the 
_ tranſlation as true and juſt to the beſt of his ability: and 
the jurata is adapted thereto. 

A ſuit inftituted againſt a defendant, reſiding above 20 
miles from Londen, is termed a country cauſe; and the 
defendant muſt anſwer in eight days, or pray a dedimus to 


take his anſwer, (to which he is intitled of courſe) in de- 
fault 
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fault of cither. an attachment may be awarded. A de- 
fendant in a country cauſe being intitled to a dedimus of 
courſe, he is ſeldom called upon to anſwer till the enſu- 
ing term, and then he generally applies for a dedimus to 
take his plea, anſwer, or demurrer, not demurring alone, 
(which is called a ſpecial dedimus) and ſi weeks time to 
return it, which is granted of courſe. The dedimus is. 
uſually made returnable without delay, which if made out 
in term time, holds to the firſt return of the enſuing term, 
if in the vacation to the laſt return of the ſubſequent 
term. 


An ordinary dedimus, by which an anſwer or plea can be 
taken, is made out by the Clerk in court, without any 
order, and is made returnable without delay; but regularly 
the dedimus (if the ſubpœna was returnable the firſt day of 
the term) ought to be returnable the laſt day of the term; 
and when the ſubpana is returnable the laſt day of the 
term, the dedimus ought to be returnable the firſt return 
of the enſuing term: the preſent practice is in all caſes 
indiſcriminately to indulge. the defendant with a dedimus, 
returnable without delay, or on a day certain in term, 


And in the two ſhorter terms, when the defendant 
lives a great diſtance from town, he muſt have a com. 
miſſion with a longer return than when the defendant lives 
nearer town. The proceedings are generally adapted fo the 
convenience of both parties, and what time the defendant 
ſhall have, is uſually ſettled amongſt the Clerks in court 
on both ſides. 


When the plaintiff will not name commiſſioners to 
take defendant's anſwer, an application 'muſt be made to 
the court, or to the Maſter of the Rolls by motion or 
petition (vid. tit. Petition) for an order upon plaintiff 
to name commiſhoners within a certain time, or that 
defendant may be at liberty to take his commiſſion ex 
parte, It is the general practice, when a defendant 


means to plead, to apply for an order for a ſpecial com- 
Q 3 miſſion, 
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miſſion, vi. to plead, anſwer, or demur, not demurring 
alone; for no ſpecial commiſſion can be made out with- 
out an order, which is obtained of courſe, by motion 
or petition, in the ſame manner as an order for time in 
a town cauſe, before treated of, 


A dedimus or commiſſion, either to take an anſwer, 
or a plea, anſwer, and demurrer, were formerly granted 


upon ſuppoſition of the defendant's inability to travel, by 


reaſon of age, infirmity, or ſickneſs, or in caſes of noble- 


men, corporations, or the like, and therefore anciently were 


not to be granted, but upon affidavit made of fickneſs, 
Sc. or other good cauſe ſhewn. Weſt. 33. But ſince 
the buſineſs of the court increaſed, it became a thing of 
courſe, and therefore the clauſe of impotency need not to 
be inſerted therein. And if a defendant live above 20 
miles from London, he has a dedimus of courſe to take his 
anſwer. Heretofore the tenor of the bill was incloſed in 


or annexed to the dedimus ; the ſtatute of 4 Ann. took it 


away, and aboliſhed a practice which had 88 called for 
redreſs. 


By the conſtant rules of the court, a dedimus to take an 
anſwer is returnable the firſt return of the next term, 
but by the practice it is not returned till the ſecond return 
of Hilary and Trinity terms, becauſe the vacations between 
Michaelmas and Hilary, and between Eaſter and Trinity are 
ſo ſhort; and this practice was allowed by the Maſter of 
the Rolls. M2. 176. 


It was before obſerved, a dedimus to take an anſwer 
only is made out of courſe, and an order is not neceſlary, 
unleſs plaintiff will not name commiſſioners to take de- 
fendant's anſwer, or ſuffer the defendant to take it di- 
rected to his own commiſſioners, and then an application 
muſt be by motion in court, or petition to the Maſter of 
the Rolls, (vid. tit. Petition) for an order upon plaintiff to 
name commiſſioners in two days, or in default that de- 
fendant may take out a commiſſion directed to his own 


Come 
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commiſſioners, which is granted of courſe. Where de- 
fendant is adviſed to demur and anſwer, or plead and de- 
mur, or to demur, plead, and anſwer, a ſpecial commiſ- 
ſion for that purpoſe muſt be obtained, which cannot be 
made out by the Clerk in court without an order, and the 
order is to be applied for by motion or petition, in the like 
manner as above, and ſerved upon the adverſe Clerk in 
court; for a demurrer and anſwer, cannot regularly be 
taken under an ordinary degimus, nor can a demurrer 
only, be regularly returned under any dedimus, though a 
plea alone may by a ſpecial or ordinary dedimus. 

In order to obtain an ordinary dedimus, the defendant's 
Clerk in court calls upon the plaintiff's Clerk in court for 
commiſſioners names, to ſee the defendant's anſwer taken 
in the country, by leaving a note in writing with him for 


that purpoſe ; this is called craving a dedimus. The plain- ; 


tiff's Clerk in court thereupon leaves the names of two or 
more commiſſioners with the defendant's Clerk in court, and 
the defendant naming two or more likewiſe, all of them are 
inſerted in the dedimus, the plaintiff's Clerk in court at the 
ſame time directs (as inſtructed by his client) to which of the 
plaintiff's commiſſioners, the defendant is to give notice 
of executing the commiſſion. The defendant's Clerk in 
court generally makes out the dedimus, directed to his own 
and the plaintiff's commiſſioners; the form whereof is as 
follows: 


An ordinary Dedimus. 


« GEORGE the Third, by the Grace of G O D, of 
« Great Britain, France, and Ireland, King, defender of the 
e faith and ſo forth, To (commiſſioners) Greeting. Where- 
« as M. B. complainant, hath lately exhibited his bill 
« of complaint before us, in our court of Chancery againſt 
C. D. defendant. And whereas we have by our writ 
lately commanded the ſaid defendant to appear before 
* us, in our ſaid Chancery, at a certain day now paſt, to 

Q 4 “ anſwer 
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« 


anſwer the ſaid bill, Know ye that we have given unto 
you, any three or two of you, full power and authority, 
to take the anſwer of the ſaid defendant to the ſaid bill; 
and therefore, we command you, any three or two of 
you, that at ſuch certain day and place as you ſhall think 
fit, you go to the ſaid defendant, if he cannot convenient. 
ly come to you, and take his anſwer to the ſaid bill * oz his 
corporal oath upon the holy Evangeliſts, ta be adminiſtred by 
you, any three or two of you, the ſaid anſwer being plainly 
and diſtinctly written upon parchment, and when you 
ſhall have ſo taken it, you are to ſend the ſame cloſed 
up, under the ſeals of you, any three or two of you, 
unto us in our ſaid court of Chancery (without delay, 
inſert return) whereſoever it ſhall then be, together 
with this writ. Witneſs Ourlſelf at Heſtminſier 


day of in the year of our Reign 
| Sewell, Winter. 


Indorſed by the court. 
Label, Jo (inſert cammiſſioners) any three or two of them 


a commiſſion to take the anſwer of C. D. defendant 
at the ſuit of M. B. complainant, returnable (with- 
out delay inſert return) on fix days notice to ſaid 

(the plaintiff”s commiſſioner to whom the notice 


is ta be given). 
Sewell, Winter. 


If the dedimus iNlue ex parte, the notice in the label is to 


be omitted. 


An ordinary commiſſion to take a Quaker's anſwer. 


«GEORGE the Third &, To (inſert commiſ- 


« fon: ) Greeting, Whereas A. B. complainant, hath 


- 


* if the defendant be a Peer, or Peereſs of the realm, inſtead 


of the Italic characters in the body of the writ, inſert the words 
upon his honour) or if the defendant be a Jew, the words upon the 
feccred Pentateuch or froe books of Moſes : and the label is made 
accordingly. 


6s lately 
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6c lately exhibited his bill of complaint before us, in our 
« court of Chancery, againſt C. D. defendant. And 
« whereas, we have by our writ lately commanded the 
« ſaid defendant to appear before us in our ſaid Chancery, 
6 at a certain day now paſt, to anſwer the ſaid bill: but 
« foraſmuch as the ſaid C. D. is one of the diſſenters 
„ commonly called Quakers, as is alledged ——Know'ye 
« therefore that we have given unto you, any three or two 
« of you, full power and authority to take the anſwer of 
« the faid defendant to the ſaid bill, upon his ſolemn 
« declaration and affirmation, to be made before you, 
« any three or two of you, according to the form and 
tenor of the ſtatute in that caſe made and provided $. 
Therefore we command you, any three or two of you, 
e that at ſuch certain day, and place, as you ſhall think 
fit, you go to the ſaid defendant &c.“ (The concluſion is 
as in the writ beforementioned,) 
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An ordinary dedimus, to take the anſwer of a corporation. 


Wat. 


<GEORGE the third, Sc. To (inſert commiſ- 
« ſioners) Greeting, Whereas A. B. complainant hath 
lately exhibited his bill of complaint againſt C. D. defend- 
« ants, and whereas we have by our writ commanded the faid 
«* defendants to appear before us in our ſaid Chancery, at 
« a certain day, now paſt, to anſwer the ſaid bill: but 
« foraſmuch as the ſaid C. D. are a body corporate, and 
* ought, and have been accuſtomed to put in their anſwer, 
« by a general conſent. Know ye that we have given 
«* unto you, any three or two of you, full power and au- 
A thority to take the anſwer of the ſaid defendants to the 
&« ſaid bill under the common ſeal of the ſaid corporation, 
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If there be another defendant not a Quaker, inſert, Aud q 
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and therefore we command you, any three or two of 
you, that at ſuch certain days and places as you ſhall 
* think fit, you go to the ſaid defendants, if they cannot 
«. conventently come to you, and take their anſwer to the 
ſaid bill, under their common ſeal, the ſaid anſwer (a 
in the precedent before.) 

To each of theſe writs the Maſter of the Rolls and Six- 
elerks names are ſubſcribed, and alſo. upon the label, and 
generally the Clerk in court's name, in order to point out 
the Clerk to whom, it belongs. 

The defendant's Clerk in court gives this writ to the 
Bagbearer of the office, to be fealed ; who afterwards leaves it 
at the reſpective clerk's ſeat in the Six clerk's office, for which 
fix pence is paid at a common ſeal, and three ſhillings and fix 
pence extra at a private ſeal, The commiſſion, thus com- 
pleat, 1s to be ſent to the defendant's Solicitor, or agent in 
the country, to be executed; who, according to the direc- 


tions on the label, muſt give fix days notice to the plain- 
tiff's commifſioner (as is therein ſpecified) of executing the 


commiſſion, which notice may be in the following form: 
We whoſe names are hereunto ſubſcribed, having 


& received a commiſſion, iſſuing out of the high court of 


« Chancery, to us and others directed, to take the anſwer 
< of C. D. defendant to the bill of complaint of A. B. 
« gent. complainant, in a cauſe depending in the faid 
« court, We do hereby give you notice, that we intend 
« to execute the ſaid commiſſion on Medneſday the ten- 
* tieth day of May inſtant, between the hours of twelve and 
« one in the afternoon, at the houſe of V. G. ſituate in 


« Mfidalewich in the county of Chefter, at which time and 


« place you may be preſent, if you pleaſe, to ſee the ſame 
“ taken. Given under our hands the fourteen day of 
« ay, 1783.” | 

To Mr. R. Lee le, Thomas Parroit. 


Plaintiff's commiſſioner. John Harris, 


If the commiſſion iſſue ex parte no notice is given. 


One 
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One commiſſioner attending on each ſide is ſufoient for 
the purpoſe of taking the defendant's anſwer, and returning 
the commiſſion; but in caſe none of the plaintiff's com- 
miſſioners attend, the defendant muſt have two commiſ- 
ſioners to attend to take his anſwer, becauſe no fewer than 
two can take the anſwer, and return the dedimus. 

The defendant's Solicitor having prepared his anſwer, 
and ingroſſed it upon parchment, with an half crown ſtamp 
to each ſkin: On the day appointed the commiſſioners 
meet, and the defendant, accompanied by his Solicitor, at- 
tends them, with his anſwer prepared for ſwearing; one of 
the defendant's commiſſioners opens the commiſſion, and 
interrogates the defendant in the following manner: 

« Have you heard this your anſwer read, and do you 
« exhibit it as your anſwer to the bill of complaint of 
" To which the defendant anſwering. in the affir- 
« mative: one of the commiſſioners adminiſters this oath 
« to the defendant, laying his right hand on the Bible, or 
„New Teſtament, You ſhall ſwear, that what is con- 
„ tained in this your anſwer, as far as concerns your own 
act and deed, is true of your own knowledge, and that 
« what relates to the act and deed of any other perſon or 
« perſons you believe to be true.” 


& help you God. 


(The ſame oath is adminiſtered, when an anſwer is 
| ſworn in town at the publick office). 

The defendant ſigns his anſwer in the preſence of the 
commiſſioners *. And the anſwer, thus taken, is to be 
annexed to the commiſſion, and the commiſſioners write 
the caption at the foot of the anſwer. Thus: 


This (plea and) anfiver was taken, and the abovementioned 
C. D. the defendant was duly fivorn to the truth thereof 
on the holy Euangeliſis, (and the demurrer of the ſaid defen- 
dant was taken without oath,) at the houſe of W. G. ſituate 
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in Middtewich ; in the County of Cheſter, on the twentieth 
day of May, in the twenty-third year of the reign of his 
Majefiy King George the Third, and in the year of 
our Lord, ane thouſand ſeven hundred and eighty three, 
by virtue of the commigion hereunto annexed before us, 
Thomas Parrot, 
John Harris. 


The caption of a Quaker's anſwer, 


This anfiver was taken upon the ſolemn affirmation of the 
faid at, &c. 


The caption of the anſwer of a corporation temporal. 


_ This anſiber of the above named defendants, the Mayor, | 
Aldermen, and Common Council of the city of Cheſter, was 


talen under the common ſeal of the [aid corporation, as by the 
fetd ſeal affixed appears at, &c. | 


The caption of the anſwer of a ſpiritual corporation. 


This anſwer of the above named defendants, the Dean and 
Chapter of the cathedral church of Cheſter was taken under 
the common feal of the ſaid Dean and Chapter, as Bs the faid 
tal affixed appears at, &c. 


The caption of a Peer's anſwer, 


This anſiber was taken upon the atteſtation of honour 
the above named defendant, the earl of at, &c. 


The above caption of the defendant's anſwer is to be 
properly varied, according to the nature of the thing to 
be ſworn to, whether an anſwer, plea and anſwer, &c. 
and being ſubſcribed by two of the commiſiioners, they in- 


dorſe on the commiſſion their return thereof, thus: 


The execution of this commiſſion appears in a certain ſch- 
dule or ſchedules (if more than one ſkin) hereunto annext6. 
Thomas Parrott. 

Toha Rarris, 
The 


he 


The commiſſioners ſhould be preciſe in the caption: of 
the anſwer. The joint and ſeveral anſwers of two defend- 
ants was on motion ſuppreſſed for irregularity, | becauſe 


it was under written, nn onlys and not both ſworn. 


Mo. 238. . 

If there be ſchedules, ron are mal to he nncaed to the 
commiſſion ; and then the commiſſioners are to fold up 
the commiſſion, binding it round with tape, and putting 
their names and ſeals thereto, and to direct it to the defend- 
ant's Clerk in court. If one of the commiſſioners bring the 


anſwer to the Clerk in court, and deliver it ſealed, as afore- 


laid, into the hands of the Clerk in court, or of his agent, 
at his ſeat in the Six clerks office, it is always e 
without oath, and indorſed thus: 

1 June 1783. Recerved by the hands of Thomas: Parrot 
one of the commiſſioners. 

When the anſwer, ſealed up, is ; ſent by a mas or 
any perſon not a commiſſioner, the defendant's, Clerk in 
court takes him to the publick office to be ſworn, before 
one of the Maſters, where he ſwears That he received the 
commiſſion from the hands of one or more of the commiſſioners 
therem named, and that it has not been opened nor altered 
fince he ſo received it. 6: 

And the indorſement then! is, | 

1 June 1783. Upon the oath of A. B. (the perſon, bring- 
ing it) at the publick office before 

One ſhilling is to be paid for the oath, and the ater 
left at the publick office, and notice given to the Clerk i in 
court, or the Clerk in court, if he goes with the party 


who brings it, after the party is ſworn, generally takes it 


away to the Six clerk's office, and opens it; after which 
he enters it in his cauſe book, annexes it to the bill, 
marks it at the top with the day and yeat when filed, and 
ſubſcribes his name at the bottom on the left ſide; he 
then files the anſwer with his Six-clerk, of which he in- 


forms the plaintiff's Clerk in court, who goes into his Six- 


clerk's ſtudy (it being by the defendant's Six clerk tranſ- 


mitted 
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mitted thither) and takes it from thence, firſt making an 
entry thereof in the Six-elerk's book: but if. the anſwer 
of another defendant to the ſame bill be filed before, be 
then proceeds as aforeſaid, but in ſuch cafe he does not 
annex the anſwer to the bill, he writes at the foot of the 
anſwer——B:l with another anfwer to A. i. e. the plaintiff's 
'$ix-clerk, filed ſuch à term with B. i. e. the defendant's 
-Six-clerk. | | 

When the defendant is adviſed to plead and anſwer, or 
demur and anſwer, or to demur plead and anſwer, an 
order for a ſpecial - dedimus muſt be obtained by motion 
in coutt, or petition to the Mafter of the Rolls, as before 


directed; a copy of the order being ſerved upon the plain- 


tiff's Clerk in court, and the original order left with the de- 
fendant's Clerk in court; commiſfioners names are to be 
applied for and obtained in the ſame manner as for an ordi- 
nary dedimus, and the order gives the defendant liberty 
to take his commiſſion ex parte, unleſs plaintiff gives com- 


miſſioners names in two days. | | 


The form of a ſpecial dedimus is as follows: 

* E ORG E the Third, by the Grace of G O D, of 
«© Great Britain, France, and Ireland, King, Defender of the 
Faith, and ſo forth, To (inſert commiſſioners) Greeting. 
« "Whereas A. B. complainant hath lately exhibited his 
bill of complaint before us, in our court of Chancery 
< againſt C. D. defendant, and whereas we have by 


* our writ lately commanded the ſaid defendant to appear 
© before us in our faid Chancery, at a certain Day now 
* paſt, to anſwer the ſaid bill, Know ye, that we have given 


<< unto 


* — 


* If defendant be a Quaker the words in Italic are to be omit- 
ted, and the following clauſe inſerted: : 

— But foraſmuch as the ſaid C. D. is one of the diſſenters 
called Quakers, as is alledged, Know ye therefore that we have 
« given unto any three or two of you full power and authority, 
in purſuance of the ſpecial order of our ſaid court, to take 


«© the anſwer of the ſaid defendant to the ſaid bill upon 2 ſo- 
. g «c emn 
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te unto yo, any three or two , you, Null power and authority, 
« in purſuance f the ſpecial order of vun ſaid court, to take 
« the anfwer of the ſaid Jefentlant' to the ſaid bill, on his corporal 
« oath upon the holy Evangelits, or his plea upon his corporal 
« oath to be adminiſtred by you, any three or two- of jou, or 
« his plea or demurrer without dath to be reſpervely made to the 
« ſaid bill. And therefore we command you, any three or 
« two of you, that at ſuch day and place as you ſhall ink 
« fit, you go to the ſaid defendant, if he cannot eonve- 
« niently come to you, and take his anſwer, plex or an- 
« ſwer reſpectively, as aforeſaid, to the faid bill, the fame 
« being diſtinctly and plainly written upon parchment; 
« and when you ſhall have fo done, you are to fetid che 
« ſame cloſed up under the ſeals of you, any three or two 
« of you, unto us in our faid Chancery witheut delay 
« (return) whereſoever it ſhall then'be, together with this 


« writ, Witneſs Ourſelf at Weſtminſter the | day of 
6 in the | year of our reign. 
| Sewell, 15 n 


Indorſed By order of Curt. | 
Label, To (the Commiſſioners) a ſpecial dedimus to take 
the plea, anſwer or demurrer of C. D. defendant, at the 
ſuit of A. B. plaintiff, returnable without delay (on fix 
days notice ta) the plaintiff's commiſſioner to whom 
notice 1s directed to be given. 


If the dedimus ifſue ex parte, the words in brackets are 
onitted, SIE | 2 
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1 1 declaration and affirmation to be made before you, any 
* three or two of you, according to the form of the ſtatute in 
© that caſe made and provided, or his Plea on his affirmation, or 
© his plea or demurrer without en to be r _ 
to the ſaid bill.” And &c. 

Or if defendant be a Peer, inſtead: of corporal -oath- inf, 
4: Upon his-atteftation of honour? | 


3 1 


- 


W 
hy 
© 
15 
i 
0 
. 
4 
Þ 
#8 
| 
bt 


2 
— 


. 


_ To OWE ED H  R 
PPP 
n ern * T 
f e 


. ˙ EE: Taos, 5: 


- 32 2 I . 
— — 122 CIDER Int — A 


ith 
| 

. 
1 


240 Filing Anſwers. 


Infunts, idiots, and lunatics, Who are incapable by themſelves 


of inſtituting a ſuit, are likewiſe incapable by themſelves of de- 
fending one. Infants inſtitute a ſuit by their next friend, but to 
defend a ſuit the court appeints them guardians, who are uſually 


their neareſt relations not concerned in point of intereſt in 


the matter in queſtion. If an infant defendant reſide with. 
in twenty miles of London (which is a town caule), the 
guardian is appointed in court upon a perſonal attendance 
of the parties, if above twenty miles (viz. in a country 
cauſe), the guardianſhip is appointed by commiſſion. In 2 
town cauſe, the infant having entered an appearance, the 
guardian may be appointed any day in term or vacation; 
in court by the Lord Chancellor, or by the Mafter of the 
Rolls. The infant, and the party intended to be appointed 
guardian, perſonally attending, the Clerk in court for the 
infant prepares a note in writing, containing the title of the 
cauſe, and praying that C, D. (naming the perſon) may be 
appointed guardian to A. B. the infant, by whom he may 
anſwer and defend the ſuit. This note the Clerk in court 
delivers to and leaves with the Regiſter, who takes an 
opportunity of mentioning it to the court, or to the Maſter 
of the Rolls, if the application be at the Rolls; and the perſon 
oftering himſelf as guardian appearing, upon examination, to 
be a proper perſon, the appointment is made of courſe. The 
Regiſter who attended that day on which the appointment 
was made, will, upon application, draw up and pals the 
order, which is to be entered and ſerved upon the adverſe 
Clerk in court, like other orders of courſe. Where the 
infant neglects to appear, or to have a guardian aſſigned 
him, it is a motion of courſe (he being in contempt to an 


attachment) to move for a meſſenger to bring him into 


court, and when he is brought there, if no perſon offer to 


be guardian, the court uſually aſſign the ſenior Six clerk, 
Not towards the cauſe to be guardian : by whom the infant 


may anſwer, and defend the ſuit. By this guardian the 


infant puts in a demurrer, plea or anſwer ; for without the 


n the defence would be irregular, and the plea of 
anſwer 


— 
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enſwer is always upon the oath of the guardian, who is liable 
to colts if the anſwer be reported ſcandalous or imperti- 


nent, and ſometimes the guardian is ordered or decreed 
to perform a duty on behalf of the infant, which if he re- 


fuſe or neglect to do, will ſubje& him to the cenſure of 
the court; the anſwer of an infant by guardian is not ad- 
mitted as evidence againſt the infant when he arives at ma- 
jority, becauſe the infant might have been of ſuch tender 
years when the anſwer was put in as to have been incapa- 
ble of judging for himſelf. The language of a decree made 
upon an infant's anſwer imports that the decree is to be 
binding upon the infant, unleſs he ſhall in ſix months after 
he ſhall attain twenty-one years (being ſerved with proceſs 
for that purpoſe) ſhew unto the court good cauſe to the 
contrary : and the cauſe may be ſhewn by amending the 
infant's anſwer put in by guardian, after the infant has 
attained twenty one, yet ſuch decree ni, is deemed an abſo- 
lute decree, and not to be impeached by original bill unleſs 
iraud or colluſion &c. can be proved between the plaintiff 
and guardian, and an amendment of the anſwer by ſtating 
the fraud or colluſion, or both, will be good cauſe why the 
decree ſhould not be made abſolute. 


The jurata of an infant's anſwer by guardian ſtates the 
order for appointing the guardian, and runs thus, 


Swern at the public office in Symonds Inn this day 
of. 1784, by A. B. guardian of C. D. the 
infant, purſuant to an order dated the day of 


before me. 


I. Ord. 


If the anſwer be taken without oath, which may be, 
and frequently is, done by conſent upon motion or petition; 
the order made thereon muſt be drawn up, paſſed, and entered, 
and left with the defendant's Clerk in court (for without the 
order the anſwer cannot be filed) the record is then inſcribed, 


* Without cath by order dated tbe day of 1784.“ 
R The 
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The other formalities are mutatis mutandis the ſame as in 
putting in the anſwer of a party in no wiſe incapacitated, 
When the infant and guardian reſide above twenty miles 
from Londen, and the anſwer is to be taken without oath, 
or if the guardian reſide in London, and the infant in the 
country, in either of theſe caſes a commiſſion to aſſign a 
guardian only will be ſufficient, becauſe, in the one caſe, 
the oath may be diſpenſed with by order, and in the other, 
the guardian may ſwear to his anſwer at the public office; 
for although the infant muſt be brought before the commil- 
ſioners to have a guardian aſſigned, the perſonal attendance 
of the guardian may be, and generally is, diſpenſed with, 
When the infant and guardian both reſide above twenty 
miles from London, and the anſwer is to be put in upon 
oath, an order muſt be obtained for a commiſſion to aſſigu 
a guardian, and to take the anſwer of the infant by ſuch 
guardian. | | 
Theſe writs cannot be made out by the Clerk in court, 
ithout an order firſt obtained for that purpoſe. The order 
is made of courſe upon motion or petition, and being drawn 
up, paſſed, entered and ſerved * like other orders of courſe; 
the original order is to be left with the defendant's Clerk 
in court with commiſſioners names to inſert in the com- 
miſſion: the plaintiff's Clerk in court, when called upon for 
commiltioners names, uſually gives them to. defendant 
Clerk in court, with directions to whom of them notice ot 
executing the commiſſion is to be given, or in default the 
commiſſion may be made out ex parte. All the commiſſio- 
ners names are to be inſerted in the writ ; the form wheres! 


is as follows . 
A Deaimns to aſlign a guardian only. 


« GEORGE the Third, by the Grace of GOD, 
4 of Great Britain, France, and Ireland, King, defender 0i 


— 


3 ng 


* A dedimus to allion a guardian only, is always made out 


ex parte, and the order is not {erved. 
« the 
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te the faith, and ſo forth. To { inſert commiſſioners) Greet- 
« ing. Whereas 4. B. complainant hath lately exhibited 
*© his bill of complaint before us in our court of chancery 
« againſt C. D. defendant ; but foraſmuch as the ſaid C. D. 
« js an infant under age, and cannot defend this ſuit with- 
« out having a guardian aſſigned in that behalf: Know 
« ye therefore; that we have given unto you, any three or 


« two of you, full power and authority, in purſuance of the 


« ſpecial order of our ſaid court, to aſſign and appoint a 
& guardian for the aforeſaid infant; and therefore we com- 
mand you, any three or two of you, that at ſuch certain 
« day and place as you ſhall think fit, you go to the ſaid 
« defendant, if he cannot conveniently come to you, and 
&« afhgn and appoint a guardian for the aforeſaid infant, 


and when you ſhall have fo done, you are to ſend, cloſed 


up, a certificate of your having aſſigned and appointed 


&* ſuch guardian as aforeſaid, and this writ, unto us in our 
* ſaid Chancery (without delay or other return) whereſoever it 
« ſha]l then be. Witneſs Ourſelf at //minfter this 

e day of in the year of our reign,” 


Sewell, Seꝛvel. 


Indorſed By order of Court. 

Label, To (inſert commiſſioners) any three or two of them, 
a dedimus to aſſign a guardian for C. D. an infant 
defendant to anſwer at the ſuit of A. B. complain- 
ant, returnable (without delay.) 

Sewell, Sewell, 


A commiſſion to aſſign a guardian, and to take the infants 
anſwer by ſuch guardian. 


*GEORGE the Third, by the Grace of G OD, | 


of Great Britain, France, and Ireland, King, defender 
* of the faith, and ſo forth. To - commiſſioners) Greet- 
ing. Whereas A. B. complainant hath lately exhibited 


againſt G. D, defendant, and whereas we have by our 
| R 2 * wrie 


his bill of complaint before us in our court of chancery, 
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writ lately commanded the ſaid defendant to appear be. 
fore us in our ſaid Chancery at a certain day now paſt 
to anſwer the ſaid bill; but foraſmuch as the ſaid C. D. is 
an infant under age, and cannot anſwer the ſaid bill, 
nor defend this ſuit without having a guardian aſſigned in 
that behalf : Know ye therefore, that we have given unto 
you, any three or two of you, full power and authority, 
in purſuance of the ſpecial order of our ſaid court, to 
aſſign and appoint a guardian for the aforeſaid infant, and 
to take the anſwer of the ſaid infant by ſuch guardian 
to the ſaid bill; and therefore we command you, any 
three or two of you, that at fuch certain day and 
place as you ſhall think fit, you go to the ſaid defendant, 
if he cannot conveniently come to you, and aſſign and 
appoint a guardian for the aforeſaid infant, and take the 
anſwer of the ſaid infant by ſuch guardian to the faid 
bill, on ſuch guardian's corporal oath upon the holy Evan- 
geliſts, to be adminiſtered by you, any three or two of 
you, the ſaid anſwer being diſtinctly and plainly written 
upon parchment ; and when you ſhall have fo taken the ſaid 
anſwer, you are to fend the ſame clofed up under the ſeals 


of you, any three or two of you, together with your 


certificate of your having aſſigned and appointed ſuch 
guardian as aforeſaid, and this writ, unto us in our ſaid 
chancery (inſert return) whereſoever it ſhall then be. 
Witneſs Ourſelf at 1/:/?min/ter this day of in the 

year of our reign. 


Sewell, inter. 


Indorſed By order of Court. 
Label, To (inſert commiſſioners) any three or two of them, 


a commiſſion to appoint a guardian fer and take the 
anſwer of C. D. an infant defendant at the ſuit of 


A. B. returnable LE: delay) en f * day's notice 
8 | Sewel, Winter. 


— 


E 


The Plaintiff's commiſſioner, to whom notice is directed to 
be given. 


A com- 
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A commiſſion to take a plea, anſwer, or demurrer of an 
| infant by his guardian already aligned, 


« GEORGE the Third &. To (commiſſuners) 
« Greeting. Whereas A. B. complainant hath lately ex- 
« hibited his bill of complaint before us in our court of 
* chancery againſt C. D. defendant, and whereas we have 
« by our writ lately commanded the faid defendant to 
appear before us in our ſaid chancery at a certain day 
* now paſt to anſwer the ſaid bill, and whereas the ſaid 
« C. D. is an infant and hath a guardian already aſſigned 
« him : Know ye, that we have given unto you, any three or 
« two of you, full power and authority, in purſuance of the 
« ſpecial order of our ſaid court, to take the plea, anſwer, 
„or demurrer of the ſaid infant to the faid bill by his 
guardian already aſſigned; and therefore we command 
you, any three or two of you, that at ſuch certain day 
and place as you ſhall think fit, you go to the ſaid de- 
„ fendant, if he cannot conveniently come to you, and take 
the anſwer of the ſaid defendant by his guardian already 
aſſigned to the ſaid bill, on ſuch guardian's corporal oath 
« upon the holy Evangeliſts, or his plea on ſuch guardian's 
« corporal oath, to be adminiſtered by you, any three or 
two of you, or his plea or demurrer without oath to be 
« reſpectively made to the ſaid bill, the ſaid anſwer, plea, 
* or demurrer being diſtinctly and plainly written upon 
„ parchment; and when you ſhall have fo done, you are 
to ſend the ſame cloſed up under the ſeals of you, any 
three or two of you, unto us, in our ſaid chancery (inſert 
return) whereſoever it ſhall then be, together with this 
« writ. Witneſs &c. Sewel, Winter. 


Indorſed By order of Court. 

Label To (commiſſioners) any three or two of them, a com- 
miſſin to take the plea, anſwer, or demurrer of C. D. 
an infant by his guardian already aſſigned, at the ſuit of 
A. B. complainant returnable (return) on fix days 
notice to 5 5 Sewell, Winter. 


The plaintiff's commiſſioner, to whom notic2 is directed to 


be given. R 3 A 
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A commiſſion to aſſign a guardian for an infant, the 


guardian formerly aſſigned being dead. 


« GEORGE the Third, &. To (commiſſioners) 
Greeting, Whereas 4, B. complainant hath lately ex- 
hibited his bill of complaint before us in our court of 
chancery againſt C. D. detendant, and whereas we have 
by our writ commanded the faid defendant to ap- 
pear before us in our ſaid chancery at a certain day 
now paſt to anſwer the ſaid bill; but foraſmuch as the 
ſaid defendant, being an fad under age, could not 
anſwer the ſaid bill, nor defend this ſuit, without hay- 
ing a guardian aſſigned in that behalf, a commiſſion 
iſſued out of our ſaid court for aſſigning him a guardian 
for that purpoſe ; and he accordingly put in his anſwer 
by F. V. his guardian (who is fince dead): Know ye 
therefore, that in purſuance of an order of our ſaid 
court, dated the — day of — we haye given unto you, 
any three or two of you, full power and authority to 
aſſign a new guardian for the aforeſaid defendant the 
infant, by whom he may defend this ſuit. And therefore 
we command you, any three or two of you, that at 
ſuch certain day and place as you ſhall think fit, you go 
to the ſaid defendant, if he cannot conveniently come 
to you, and afign and appoint a guardian for the faid 
defendant the infant; and when you ſhall have fo done, 
that you certify the name of ſuch guardian, and your 
having aſſigned and appointed ſuch guardian, fairly and 
diſtinctly written upon parchment, and ſend the ſame 
cloſed up under the ſeals of you, any three or two of 
vou, unto us in our ſaid Chancery (inſert return) where- 
ſoever it hall then be, together with this writ. Wit 


gers Ourſelf at Y/:/tminſter, &c. Ls: Zincke, 


Iudorſcd By order of Court. 
Label To (commiſſioners) any three or two of them, a de- 


dinius to aſſign a guardian for C. D. defendant (the 

former guardian being dead) at the ſuit of A. B. 
complataant, returnable without delay, 

| 2 Sewell Zincke. 

The 
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The ſurnames of the Maſter of the Rolls, and of the 
Six-clerk in whoſe diviſion the commiſſion is made out, 
are reſpectively ſubſcribed to theſe writs, 

To appoint” a guardian only, to an infant by commiſ- 
ſion; the defendant's Solicitor leaves with his Clerk in 
court, commiſſioners names to be inſerted in. the com- 
miſſion, which is made out by him ex parte, and, when 
ſealed, is ſent by the Clerk in court to the Solicitor, 
who acquaints the commiſſioners with the nature of the 
commiſſion, and ſettles with them the time and place of 
executing it; two of the commiſſioners muſt attend at 
the time and place appointed to open the commiſſion, and 
the infant being perſonally produced before them, and the 
perſon propoſed as guardian upon enquiry appearing to 
be a proper perſon, the commiſſioners appoint ſuch per- 
ſon to be guardian to the infant, to anſwer and defend 
the ſuit on his behalf: a certificate of the appointment 
muſt be ingroſſed upon parchment, with an half-crown 
itamp, and annexcd to the commiſſion ; the form whereof 
is as follows: 


« In Chancery 
A. B. Plaintiff. 


Between C. D. Defendant. 
* To the right honourable the Lord High Chancellor of 


« Great Britain. 


« We whoſe names are hereunto ſubſcribed, in pur- 
ſuance of a commiſſion to us and others directed, 
have cauſed C. D. the infant to come before us, who 
choſe Sir J. C. of Aedon in the county of Cheer, Bart. 
to be his guardian, to defend this ſuit on his behalf, 
and we have aſſigned and appointed the ſaid Sir J. C. 
to be his guardian accordingly, at the houſe of 
in Ry/therne in the county of Chgſter, on the 4th day of 
November 1783, by virtue of the commiſſion hereunto 
annexed, 
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This certificate being annexed to the commiſſion, the 
following return is indorſed upon the commiſſion, and 
ſublolibed by the commiſſioners, 

The execution of this con 
hereunto annexed, 


** 


BRITAN NICVM WG 


The commiſſion, with the certificate annexed, is to be 
ſent to the detendant's Clerk in court, at the Six-clerk's 
office, and the appointment of the guardian is then com- 
plete, 

When the fant reſides in the country, and the guar- 
dian in town, and the infant's anſwer by guardian is 
to be put in upon oath, the appointment of the guardian 
is thus made, and the anſwer being ingroſſed upon 
parchment, with the uſual ſtamps, the guardian muſt at- 
tend at the publick office with the certificate, and ſwear 
to the contents of his anſwer : the following jurata is 
then inſcribed in the uſual manner: Dea 

Sworn this day of —— 1784, by Sir J. 0. Bart. 
guardian of the ſaid C. D. the defendant aſſigned, 


purſuant to a certificate dated the day of —— at the 
publick office in Symond's Inn, before 
J. Eames. 


Every anſwer, when ſworn, is left at the publick office, 
until the defendant's clerk in court takes it away to file, 
upon notice given by the Solicitor. The anſwer of the 
guardian when brought into the Six-clerk's office 1s to 
be annexed to the commiſſion and certificate of appoint- 
ing the guardianſhip, and filed therewith, as in ordinary 
caſes. 

Where the infant and guarllian both reſide above 20 
miles from London, and at a great diſtance from each other, 
and cannot conveniently meet together, and the guardian's 
oath to the infant's anſwer is diſpenſed with, by or- 

4 cer 


© 


— — 2 


Filing Anſwers. 249 


der (obtained after the guardian is appointed) the anſwer 
properly ingroſſed being brought to the defendant's Clerk in 
court to file, accompanied with the order for taking che 
anſwer without oath, the date and import of the order 
the Clerk in court inſeribes on the record; the certificate 
of appointing the guardian is annexed to the anſwer, 
which is filed of courſe. Or if the infant and guardian 
are circumſtanced as before mentioned, and the infant's 
anſwer by his guardian is to be put in upon oath, the 
guardian may be appointed by commiſſion, to aſſign a 
guardian only, and after the certificate of ſuch appoint- 
ment is returned to the office, the anſwer of the guar- 
dian may be taken in the country under a commiſſion to 
take the infant's anſwer by his guardian already aligned, 
and the caption of the anſwer may run thus : 


This anſwer was taken, and the above-named Sir J. C. 
Bart. as guardian already aſſig ued to the ſaid C. D. the 
infant, was duly ſworn to the truth thereof upon the haly 
Evangelifts, at the houſe of —— in Agdon, in the 
pariſh of Roſtherne, in the county of Cheſter, on the 
roth day of December, 1783, by virtue of the com- 
miſſiun hereunto annexed before us, 


'E » Ss 
Z. 


In caſes where the infant and guardian both reſide in the 
country, and can conveniently meet, a commiſſion to appoint 


a guardian, and to take the anfwer of the infant by ſuch guar- 


dian, is the uſual method of proceeding: To effect this, the 
defendant's Solicitor, after ſervice of the order for a com- 
miſſion, leaves with his Clerk in court commiſſioners 
names to inſert in the writ; the plaintiff's Clerk in court, 
when called upon, names commiſſioners in the uſual man- 
ner; the writ ſealed, is ſent by the defendant's Clerk in 
court to the Solicitor; fix days notice of executing the 
commiſſion is to be given to the plaintiff's commit- 

ſioner, 
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ſioner, as by the label of the writ is directed (unleſs it iſſue 
ex parte) the commiſſioners and parties having met, the ap- 
pointment of the guardian is made in like manner as under 
a commiſſion to appoint a guardian only; the guardian, 
after his appointment, exhibits his anſwer on behalf of the 
infant, and being duly affirmed or ſworn by the commiſſioners 
to the truth of it, a certificate of the appointment of the 


guardian, and the caption of the anſwer by ſuch guardian, 


is written at the foot of the anſwer, and ſubſcribed by two 
of the commiſſioners (or three if the defendant's commiſ- 
ſioner attend) in the following form: 


To the Right Honourable the Lord High Chancellor of Great 
Britain, 
Fe whoſe names are hereunto ſubſcribed, in purſuance of 
the commiſſion hereunto annexed, to us and others di- 
 reated, did cauſe C. D. the infant in the ſaid commiſ- 
fron named, to come before us, who choſe Sir J. C. Bart. 
to be his guardian, to anſiber and defend this ſuit on his 
behalf, and we have aſſigned the ſaid Sir J. C. Bart. to 
be his guardian accordingly, and the ſaid Sir J. C. Bart, 
at Agdon, in the pariſh of Roſtherne, in the county of 
Cheſter, was this 10th day of July, 1783, fwvorn upon 
the holy Evangeli/ts to the truth of the anſwer of the ſaid 
C. D. as his guardian, by virtue of the faid commiſſion 


before us, T. . 
/ RV. 


The commiſſioners ſubſcribe their names to the caption 
and certificate, and annex the anſwer to the commiſſion, 
the return being indorſed on the commiſſion, and ſubſcribed 
by the commiſſioners, the whole is folded up and bound round 
with tape (the commiſſioners ſetting their ſeals thereon) and 
{ent to the defendant's Clerk in court in the Six-clerks of- 
fice : the formalities attending the carriage and filing the 
anſwer, are preciſely the ſame as in the ordinary caſes of 
anſwering by commiſſion, and in the preceding pages of 
this work particularly deſcribed ang ſet forth, A 

A per- 


t 


[ 
| 
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A perſon reduced by age or infirmity to a ſecond infancy, 
may defend by guardian *; in this caſe a ſpecial application 
ſhould be made by motion or petition on affidavit, ſtating 


the particular circumſtances of the party, and praying a 


commiſſion to appoint a guardian. The diſtinction between 
a town and country cauſe, ſeems not to affect a commiſſion 
for this purpoſe, which may be executed any where. The or- 
der for the commiſſion being drawn up, paſſed and entered, 
commiſſioners names muſt be left with the defendant's 
Clerk in court, to be inſerted in the commiſſion, which in 
no caſe differs from the form of a commiſhon to appoint a 
guardian to an infant, except in ſtating that the party is 
incapable by age or infirmity, and the proceedings un- 
der a commiſſion of this kind are, mutatis nutandis, the 
ſame as in executing a commiſſion to appoint a guardian 
to an infant, q 

The following certificate of appointing the guardian, is 


made in the uſual manner : . 


« In Chancery, 


J. Pegg, plaintiff, 


Between : 
S. Skinner and V. Richardjon, defendant, 


« To the Right Honourable the Lord High Chan- 


« cellor of Great Britain. 


« We whoſe names are hereunto ſubſcribed, humbly 
* certify unto your Lordihip, that by virtue of the com- 
* miſſion annexed, we have called before us the defend- 
* ant V liam Richardſon therein named, and have aſſigned 
and appointed John Holmes of ——— to he his guar- 
« dian, by whom he may anſwer and defend this ſuit, 
„% Witneſs our hands this day of ———, 1783. 


72 
J. K. 


1 


— 


* Preced. in Ch. 329. 


The 
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The following jurata is inſcribed upon the anſwer : 


Sworn this day of — 1783, by Joby 
Holmes, the guardian of the defendant, purſuant 
to a commiſſion dated the ——— day of 

and a certificate dated the —— day of ——, 
at the public office before me, J. Ord, 


J 


Idiots and lunatics defend by the committees of their 
eſtates, If a ſuit be inſtituted againſt an idiot or Junatic, 
the committee of his eſtate generally applies by motion or 
petition to be appointed guardian, to anſwer and defend 
the ſuit, which is ordered of courſe : the guardianſhip be- 
ing rarely or never aſſigned by commiſſion, as in other 
caſes. | 

In a town cauſe, the guardian is ſworn to his anſwer at 
the public office in like manner as a guardian to an in- 
fant. In a country cauſe the anſwer is taken by commiſ- 
ſion. 


A commiſſion to take a lunatic's anſwer by his commitee. 


<« GEORGE the Third, Sc. To (inſert committee) 
„greeting: Whereas A. B. complainant, hath lately ex- 
& hidited his bill of complaint before us, in our court of 
« Chancery, againſt C. D. defendant; and whereas we 
« have by our writ lately commanded the faid defendant 


« to appear before us in our ſaid Chancery, at a certain 


« day now paſt to anſwer the ſaid bill; but foraſmuch 
« as the ſaid C. D. is a /unatic, and cannot anſwer this 
« bill, nor defend this ſuit, but by his committee aſſigned 
« him in that behalf: Know ye therefore, that we have 
« piven unto you, any three or two of you, full power 
c and authority, in purſuance of the ſpecial order of our 
4 ſaid court, to take the anſwer of the faid C. D. a lunatic, 
« by E. F. his committee, already appointed him by our 
„ aid court to the faid bill: and therefore we command 

© you, 


1 0 Ah. 1 8 
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e you, any three or two of you, that at ſuch certain day 


* 


o 


and place as you ſhall think fit, you go to the ſaid de- 
« fendant, if he cannot conveniently come to you, and 


« take the anſwer of the ſaid defendant by the ſaid E. F. 


« his committee already aſſigned and appointed to the ſaid 
« bill, on the corporal oath of the ſaid committee upon the holy 
« Hvangeliſis, to be adminiſtred by you, any three or two 
of you, the ſaid anſwer being plainly and diſtinctly writ- 
« ten upon parchment z and when you ſhall have taken 
« the ſaid anſwer, you are to ſend the ſame cloſed up under 
« the ſeals of you, any three or two of you, and this writ, 
« unto us in our ſaid Chancery (return) whereſoever it 
« ſhall then be. Witneſs Ourſelf at Veſiminſter, the — 
« day of „in the year of our reign. 


Sewell, Sewell. 


Indorſed, By order of Court. 


Label. To (inſert commiſſioners) any three or two of them, a 
commiſſion to take the anſwer of C. D. a lunatic, by 
his guardian already aſſigned, at the ſuit of A. B. 
complainant, returnable (return) on fix days notice 


to ſaid 


The proceedings under this commiſſion are mutatis mu— 
tandis, as in the caſe of an infant anſwering by guardian. 

If the party who has the carriage of any commiſſion, 
gives notice of executing it, but does neither countermand 
notice in due time (as three or four days before the time, 
or as the diſtance of the place &c. may require) nor execute 
it at the time; the court, on motion, will order coſts to be 
taxed for the adverſe party's attendance, 

Notice being given of executing a commiſſion; the plain- 
tift's commiſſioners attended at the place, and day, from 
ai ne till twelve, and from one till three, and the defendants 
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* 


** * * 9 


* Plaintiff's commiſſioner, to whom notice is directed to be given. 
commiſ- 


. Sewell, Seibel. 
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commiſſioners came not : and yet the anſwer was ſworn the 
ſame day : the plaintiff moved therefore that the anſwer 
might be ſupprelled ; the court ſaid his commiſſioners ſhould 
have ſtaid till ſix o'clock. Prac. Reg. 79. 

Upon a motion to ſuppreſs an anſwer, becauſe one of 
the commiſſioners, who took it, was an attorney's clerk 
under age, the court ſaid, if he be old enough to take an 
oath, he is old enough to be a commiſſioner, to receive an 
anſwer. Prac. Reg. ut ſupra. 

No ſecond commiſſion is to be granted without ſpecial 
order of court upon good reaſons to induce the ſame; or 
upon the plaintiff's own aſlent. Ord. Canc. 99. After a 
contempt duly proſecuted to an attachment with proclama- 
tions returned, no dedimus is to go without motion, 

If a eme covert claim in oppoſition to any claim of her 
huſband, or if ſhe lives ſeparate from“ him or diſapproves 
the defence he wiſhes her to make +, ſhe may obtain an 
order for liberty to defend the ſuit ſeparate from her huſ- 
band, and the order putting her in a capacity to defend 
alone, muſt be drawn up, paſled, entered, and ſerved upon 
the adverſe party, and left with her Clerk in court before 
any procceding can be taken by her ſeparately from her 
huſband. 2 // ns. 371. 


Of Referring Anſwers kor Scandal, tc. 


Bill, anſwer or any pleading ſcandaloufly reflecting 
upon any party in the ſuit or otherwiſe, or imperti- 
nently reciting matter altogether unneceſſary and not rele- 
vant to the point in queſtion, upon application by motion 
of courſe, will be referred to a Maſter to look into ſuch 
pleading, and certify whether the ſame be ſcandalous or 
not. Ihe order of reference drawn up, paſled, entered, and 
ſerved on the adverſe Clerk in court is to be carried to 


— 
— 


* Preccd in Chan. 329. + 2 Ath, 50. 


the 
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the Maſter's office, to whom the reference is made ; upon 
producing the order, the Maſter's Clerk will Sive out a 
warrant, uſually appointing an attendance the day next but 
one from the day on which the warrant is taken our. 
This warrant is to be ſerved upon the adverſe party, by 
leaving a copy thereof with his Clerk in court perſonally, 
or with the Agent at the Clerk in court's ſeat in the Six 
clerk's office: if the oppoſite party do not attend the 
Maſter after ſervice of three warrants, an affidavit of ſervice 
muſt be made, and the Maſter will proceed ex parte x. The 
office copy of the record referred muſt be brought by the 
Solicitor to the Maſter's office at the time appointed, and 
the oppoſite Solicitor attending the Maſter inſpects the 
pleading and the clauſes objected to as ſcandalous or imperti- 
nent. Sometimes council attend, (and generally he who 
ſigned the pleadings) and ſuggeſt to the Maſter their reaſons 
why the matter is or is not ſcandalous or impertinent, and 
not relevant. After the argument on both ſides, the Maſter 
exerciſes* his opinion, whether there be ſcandal or imper- 
tinence in the record, or not, and certifies the ſame to the 
court. The certificate is in the nature of a report, but 
requires no application to the court, for confirmation. 
Objections cannot be brought in to a certificate or report 
which requires no confirmation, conſequently no objections 
can lie to this certificate, or report. A party diſſatisfied with 
the Maſter's judgment, may take the opinion of the court 
by filing exceptions to the report, and bring them on to be 
heard 5. | 

If the plaintiff refer the anſwer for ſcandal and imper- 
tinence, and the Maſter find the anſwer neither fcandalous 
nor impertinent, the plaintiff, on excepting to the Maſter's 
report. muſt in his Exceptions ſhew whe: zein, in what line 
or page, and how far the anſwer is ſcandalous or im- 
pertinent, in order that ſuch part of the anſwer may be 
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One whole day mutt intervene between the day of ſervican d 


the day for attending. —Sunday is no day. 
5 Vid, next head, where exceptions arc treated of at large. 
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expunged by the Maſter ; and it is not ſufficient to ſay in 
general, that the anſwer is ſcandalous and impertinent, 
2 II ms. 181. 

And if a bill or anſwer be referred for ſcandal, and report- 
ed by the maſter to be ſcandalous, if the Maſter has once 
expunged the ſcandal, the party cannot then except to the 
report, becauſe, when the ſcandal is expunged, it cannot be 
made appear by the record, what that ſcandal was, and it 
was the party's own fault that he did not except ſooner, I. 

The Maſter's certificate or report, ſigned by him, muſt 
be filed at the report office, and a copy thereof taken. If 
the Maſter certify that the record contains ſcandal or im- 
pertinence, or both, an application grounded on this certif- 
cate ſhould be made to the court by motion of courſe, that 
the Matter may expunge the ſcandal or impertinence, and 
tax the party his coſts; and this order being proceeded in as 
defore, and a warrant taken out thereon and ſerved, the 
Clerk in court who filed the record will, upon notice, take 
the record from the Six clerk's office, and attend and 
produce it at the Maſter's office in order that the ſcandal 
may be expunged, which is done by the Maſter, ſtriking 
his pen through the words which are ſcandalous or imper- 
tinent, and ſetting his initials againſt the parts expunged. 

The record thus purified is taken back from the Maſter 
to the Six clerks office by the Clerk in court. The cots 
abide the event of the reference. The party applying to 
have the ſcandal expunged, and to whom colts are ordered, 
after the record is reported ſcandalous or impertinent, leaves 
a bill of coſts at the Maſter's office, and takes out and 
ferves on the Clerk in court, a warrant on leaving his 
bill of coſts, and another warrant to proceed thereon, 
After three warrants to proceed regularly ſerved, if no 
perſon attend on the other fide, the Maſter will proceed 
ex parte, the perſon who ſerved them firit making affidavit 
of the ſervice. The report of coſts being ſigned by the 
Maſter, and filed, the party recovers theſe coſts by /u- 
ena; or if the Maſter reports the bill or anſwer, Se. 

not 
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not ſcandalous or impertinent, and the parties ſubmit to 


his opinion, the party in whoſe favour the report is 


made, * may apply by motion of courſe, founded upon 
the report, for the Maſter to tax the coſts of the reference, 
and when taxed, the party may recover them by the like 


proceſs. To procure a ſulpœna for coſts, the Solicitor - 


leaves at the ſulpœna office a præcipe in the following form, 
producing the Maſter's report at the ſame time, 


Subpena Farvaſe Jones, Clerk, to pay five pounds coſts 
to John Rqacliffe, E,; or bearer 
teſted 28 Fune, 1783. 

Tilly Solicitor. | 


The form of the Writ, 
«GEORGE the Third, &. To Gervaſe Fones, 


« Clerk, Greeting. We command and ſtrictly injoin you, 


that you pay, or cauſe to be paid, immediately after the 
« receipt of this writ, to John Radcliffe, Efquire; or the 
« bearer of theſe preſents, five pounds coſts by our court of 
Chancery adjudged to the ſaid John Radcliffe, for his 
« coſts, charges and expences, had and ſuſtained in the 
* fame court by means and occaſion of your unjuſt vex- 
ation; and this you may in no wiſe omit, under the 
“penalty of one hundred pounds. Witneſs Ourſelf at 
« Wi/tminſter the twenty-eighth day of June in the twenty-third 
year of our reign.” | 
Courtenay and Courtenay. 
Indorſed, by the Court. 
Label, Jarvaſe Jenes, Clerk, to pay five pounds coſts to 
John Radcliffe, Ejq; or bearer. 
| Courtenay and Courtenay. 


The groſs ſum at which the coſts are liquidated, is 
ſpecifically ſet forth in the body, and label of the writ, 


Am. MC”. — 


ol Ord. Canc. 94 
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and always made payable to the party or bearer ; the 
perſon ſerving the proceſs muſt demand the coſts, and 
his receipt will be a ſufficient diſcharge, The ſervice 


of the proceſs muſt be perſonal, and an agual demand of 
the coſts made at the ſame time; it cannot be ſerved 


otherwiſe, without an order of court made on motion or 


petition (grounded on an affidavit that the party cannot 
be found to be ſerved perſonally), and ſubſtituting a ſer- 
vice by leaving the writ with the adverſe Clerk in court 
or otherwiſe, and that to be oor ſervice if hs 
ſerved. Ord. Canc. 95. 
If the party refuſe or neglect to pay the thy upon 
perſonal ſervice, and actual demand, an affidavit of the per- 
ſonal ſervice *, demand and refuſal, being made by the 


party ſerving the proceſs, and left with the Clerk in 


court, he will make out an attachment, and the whole 
line of proceſs to enforce obedience, may be awarded. 

A practice formerly obtained, in cafes of ſcandal, for 
the Maſter to tax a groſs fum, as fifty or an hundred 
pounds coſts, at the foot of the bill of coſts, nomine pu- 
na, to be paid by the council who ſigned the bill +, ſuch 
practice, though in ſtrictneſs regular, the preſent mode 
of proceeding ſeems to have rendered obſolete. | 


It may not be improper to obſerve, that a party ap- 


pearing to a bill, and getting an order for time to an- 
| ſwer, cannot afterwards refer the bill for impertinence, 
though he may for ſcandal. 2 Wis. 311. 1 Pf. 24. 
631. Cockran v. Wright, Rolls, Hil. 1781. 


Pp — 
ll. 


6 


* An affidavit ſtating a confeſſion from the party, of his 


being ſerved with a /ubp@na for coſts, and not having paid them, 
has been held ſufficient to ifſue proceſs. Ca. Rep. 611. 


+ 1 Ch. Rep. 194. 
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XCEPTIONS are allegations in writing, ſug- 


geſting that ſome pleading or proceeding in a cauſe 
is inſufficient, miſtaken, or Irregular, in certain points 
therein particularly expreſſed, 

Exceptions are of two kinds, viz. to an anſwer, or to 
a Maſter's report. 

If a plaintiff conceive an anſwer to be inſufficient to 
the charges in the bill, he may take exceptions to it, 
ſtating ſuch parts of the bill as he conceives are not an- 
ſwered, and praying that the defendant may in ſuch,re- 
ſpect put in a full anſwer to the bill. 

The exceptions muſt ſhew ſome particular point 
wherein the anſwer is deſective; upon a general ſuggeſ- 


tion of the inſuſficiency, the court will not refer it to be 


examined : or, if the anſwer be good to a common in- 
teat, the plaintiff muſt reply, and prove the matter of 
his bill to be true if he can, and not inſiſt upon the 
inſufficiency of the anſwer; this is intended of things 
publickly done, whereof there may be general cogni- 
zance; for of matters done by the defendant privately, 


or reſting in his knowledge only, he ought to anſwer. 


particularly and certainly, 

Inſtructions, with copies of the bill and a ſhould 
be laid before council to draw exceptions, which muſt 
in all caſes be ſigned by council, before they can be filed; 
and great care ſhould be taken in excepting to all the points 
not anſwered, for the inſufficiency of the anſwer appearing 
on the exceptions is to be inſiſted on, and no new exceptions 
to be added ||. A tranſcript of the draught ſo ſigned, mult be 

fairly ingroſſed upon unſtamped paper, and delivered to the 
defendant's Clerk in court perſonally, or left with his 
agent at his ſeat in the Six Clerks office; the exceptions 
are previouſly marked at the top of the ingroſſment, 


with the day of the month and year when delivered, and 


* 


this! is termed filing except ions. OY 


|| 1 Pr. Al. 12. Bunb. 246. | 
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If the defendant's anſwer be filed in term, the plaintiff 
ruſt except to the anſwer the ſame term, or within eight 
days after. To an anſwer filed in vacation, the plaintiff has 
eight days in the beginning of the next term to except . If 

he plaintiff do not file his exceptions in time, the defend. 

ant's Clerk in court ſometimes will not receive them: in 
this caſe the plaintiff muſt obtain an order, upon motion 
or petition, for leave to file Hs exceptions, Which is or- 
dered of courſe, unleſs two terms have elapſed ſince the 
coming in of defendant's anſwer, and then the court will 
not indulge the plaintiff with leave to file exceptions, 
without ſome ſpecial cauſe aſſigned for the delay, as terms 
of accommodation, &a 

If an anſwer come in, in Michaelmas term, and the 
plaintiff does not take exceptions within eight days of 
Hilary term, upon applying to the court, he is, of courſe, 
intitled to take exceptions, provided he does it within 
two terms, the term in which he moves incluſive; but if 
he negle& to do it then, the court will not give leave, but 
upon particular circumſtances. 3 Att. 19. Bernard. 53. 

No exceptions can be taken to an anſwer, after repli- 
plication filed, for by the replication it is admitted ſuffi- 
cient; yet in ſome cafes the court has ordered the replica- 
tion to be withdrawn, and permitted exceptions, to be 
filed. Prac. Reg. 170. 

In an injunction cauſe, the plaintiff ſhould file excep- 
tions to the anſwer, before the defendant can have an op- 
portunity of moving to diflolve the injunRion 14; for, 
although the plaintiff on the day for ſhewing cauſe, ſhew 
exceptions to the anſwer for cauſe againſt diſſolving the 
injunction, yet he will be put upon terms of procuring the 
Maſter's report, in four days, or the injunction will be diſ- 
ſolved without further order. 

A dctendant has eight days, after the plaintiff has filed. 
his exceptions, to make his election, whether he will 


— —_—C— 32 
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+ Ord. Canc. 101. 


ſubmit 
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ſubmit to anſwer them or not. A defendant is uſually 


called upon, by the plaintiff's Clerk in court, to anſwer, 
after the eight days are expired, and if he ſubmit to put 
in a further anſwer, the plaintiff's Clerk in court, gene- 
rally calls for the anſwer, and gives notice of attachment 
if it be not forthcoming, &c. before the further anſwer is 
filed, defendant muſt pay to plaintiff twenty ſhillings coſts. 
A defendant, reſiding in London, or within ten miles, (which 
is a town Cauſe,) is intitled to an order, for a month's 

time to anſwer the exceptions ; if he reſide above twenty 
miles from London, he may obtain by motion, or petition, 


an order of courſe for a dedimus, to take his anſwer, and 


ſix weeks time to return it. An indulgence of any fur- 
ther time, ſeems to be in the diſcretion of the court; a 
very ordinary application, and an inattentive Solicitor, 
on the other ſide, will generally procure a ſecond order, 
and not unfrequently a third order; however, the plaintiff 
is not without remedy: For if any groſs delay has been 
practiſed upon him, he may move to diſcharge the order, 
for irregularity, due notice ꝗ to the adverſe Clerk in court 
being previouſly given, and the court will diſcharge the 
order, or impoſe terms upon the defendant, the order 
for time in a town cauſe, and the dedimus and order in a 
country cauſe, ought regularly to be obtained, before the 
time for anſwering is out, and each ſubſequent order 


ſhould be obtained and ſerved before the preceding order, 


for time, has expired; in default an attachment may be 
iſſued. 

A plaintiff cannot refer axcentions to a firſt anſwer, 
until eight days after they are filed, but upon a ſecond in- 
ſufficient anſwer they may be referred immediately, 

It ſeems as if a party excepting to an anſwer is reſtricted 
to no particular time to pet it referred, unleſs by ſpecial 
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t In all notices of motion, one whole day muſt intervene 


between the day on which notice is given, and the day for 
hearing. Sunday is no day in this procceding, 
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order for that purpoſe obtained, or with reſpe& to his 
injunction, left it be diflolved for his affected delay. A 
defendant in ſuch caſe may move to refer the exceptions, 
or if an order of reference has been obtained, he may 
proceed under it, and get rid of the exceptions ex parte, if 
the other {ide will not, upon due ſervice of the order and 
warrants, attend the Maſter. Prac. Reg. 173. | 

Where a firſt anſwer, upon exceptions, longer than the 
bill, is reported inſufficient, the defendant, if he ſubmit 
to put in a further anſwer, without excepting to the re- 
port, is to anſwer all the points excepted unto, although 
the ſame excced the charges of the bill, for by not except- 
ing to the report, he has admitted, he ought to anſwer 
all the matters of exception. 1 Ch. Ca. 60. 

Where a defendant ſubmits to anſwer in any ſtage of the 
ſuit, and the plaintiff obtains an order to amend his bill, 
and that the defendant may anſwer the exceptions and 
amendments at the ſame time, a defendant will be intitled 
to the three uſual orders for time in a town or country 
cauſe, as the caſe is. If upon adviſing with council the de- 
fendant conceive his anſwer to be ſufficient, an order of 
courſe muſt be procured upon motion or petition for a re- 
ference to a Maſter to look into the plaintiffs bill and de- 
fendant's anſwer, and the plaintiff's exceptions taken there- 
to, and certify whether the defendant's anſwer be ſufficient 
in the points excepted to or not; (and a defendant in this 
ſtage, ſubmitting to anſwer the exceptions, pays thirty 
ſhillings cofts ;) the order drawn up, paſſed and entered, at 
the Regiſter- office, muſt be ſerved upon the defendant's 
Clerk in court, and a fair copy of the exceptions left at the 
Maſter's office, to whom the reference is made; upon pro- 
ducing the order of reference, the Maſter's clerk will grant 
a warrant por leaving the exceptions, and another warrant 
to proceed. Copies of theſe warrants muſt be ſerved upon 
the adverſe Clerk in court perſonally, or on his agent at 
the Six-clerk's office: cach warrant ſhould be underwrit- 
ten with the matter to be proceeded on, and the defendant's 

| | Soljcitor 
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Solicitor muſt beſpeak a copy of the exceptions left at the 
Maſter's office, or his attendance will not be allowed. The 
Solicitors on each ſide attending at the time and place ap- 
pointed by the warrant, the order of reference is produced, 
and the Maſter, purſuant to the order, looks into the office 
copies of the bill and anſwer, and the exceptions, the Soli- 
citors ſuggeſting to him their reaſons why the anſwer is or 
is not ſufficient : ſometimes. council are retained to argue 
the exceptions before the Maſter, and generally thoſe who 
ſigned the bill and anſwer reſpectively, When the defend- 
ant's Solicitor will not attend to juſtify. his anſwer after 
three warrants to proceed ſerved, and attendances had re- 
ſpectively at the times and places appointed by the warrants, 
the Mafter will proceed to make his report of the inſuffici- 
ency of the anſwer according to the exceptions then before 
him; the perſon who ſerved the warrants previouſly making 
oath of the ſervice of them upon the defendant's Clerk in 
court *. This proceeding is termed an ex parte proceeding, 
and the report thus made ſtates, that the Maſter hath been 
attended by the plaintiff's Clerk in court, or Salicitor 
(as the fact is), none attending for the defendant, though 


duly ſummoned (as by oath made before him appears) c. 


The Maſter gives his opinion upon the exceptians- as to 
the ſufficiency or inſufficiency of the defendant's anſwer, 
and certifies the ſame in a report to the court : the report, 
when ſigned by the Maſter, is taken away by the party in 
whoſe favour the report is made (paying 15 s..) and carried 
to the Report office to be filed; 4 d. is paid for filing; and 
if an office copy is neceſſary to be taken, xs. 64. is paid 
for the firſt ſide, and 1g. for every other fide. This 
report or certificate needs no further act of the court far 
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* The ſervice of all warrants is upon the adverſe Clerk in 
court perſonally, or on his agent, at his ſeat in the fix Clerks 
office, leaving a copy, and producing the original. An interval 
of one Whole day, between the day of ſervice and the day of at- 
tendan ce, is ſufficient.— Sunday is not reckoned, one. 
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confirmation, and conſequently no objections to it can be 
brought into the Maſter's office. 

In an injunction cauſe, where exceptions to the defend. 
ant's anſwer are ſhewn for cauſe againſt diſſolving the in- 
junction, and the party is put to procure the Maſter's re- 
port in four days (as is always done in ſuch caſe), the ex- 
ceptions muſt be left at the Maſter's as before, and the 
warrants ſerved with all poſſible diſpatch ; ſervice of a war. 
rant in the morning is good ſervice for the evening of the 
ſame day, becauſe the plaintiff has but four days to procure 
the Maſter's report; and if he fail therein, the injunction 
is diſſolved without further order. But in cafes where 
the Maſter cannot finiſh his report in the four days, the 
Solicitors will ſometimes agree, that the Maſter ſhall date 
his report as within the four days; or the Maſter, when- 
ever he is directed by this or any other order to make his 
report within a limited time, may certify to the court, that 
the time is too ſhort, and in that caſe the court gives fo 
great credit to the report of the Maſter (which muſt be 
read on the motion) that they will allow ſuch further time 
as the Maſter ſhall certify to be requiſite. If the Maſter 
report the anſwer inſufficient in any of the points ex- 
cepted to, the defendant muſt anſwer again to thoſe parts 
of the bill in which the Maſter conceives the anſwer inſuffi- 
cient, unleſs, by excepting to the Maſter's report, he brings 
the matter before the court, and there obtains a different 
judgment. An anſwer reported inſufficient, and noexceptions 
taken tothe report, ſubjects the defendant to the payment of 
40 5. coſts in a town cauſe, and 50 s. coſts in a country cauſe, 
where the anſwer is returned by commiſſion ; and no new 
commiſſion ſhall be awarded for taking a ſecond an- 
ſwer without paying the coſts of ſuch inſufficient anſwer. 
Ord. Canc. 102. For the recovery of theſe coſts, and to 
compel the defendant to put in a further anſwer, the 
plaintiff immediately ſues out a ſubpana for coſts *, and 


— Y 8 — 1 


— — _ 


Vid. page 257. and Ord, C. inc. 123, 
| | ſerves 
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ſerves the defendant perſonally therewith, and demands them : 
if he neglect, or refuſe, payment on demand, on an affidavit 
of the ſervice of the ſubpœna, and demand of the coſts (which 


are always made payable to plaintiff, or bearer of the u 


pena, and his receipt will be a ſufficient diſcharge), the 
Clerk in court (the affidavit of ſervice being left with 
him) will iſſue an attachment, and the whole line of 
proceſs may be awarded, until the party is taken or obeys 
the writ. To oblige the defendant to put in a further an- 
ſwer to a bill, (when his anſwer is reported inſufficient, 
and no exceptions taken to the report,) the plaintiff, does 
not ſerve the defendant with a fubpena perſonally : ſervice 
of a ſalpæna to make a better anſwer, upon a defendant's 
Clerk in court, is good ſervice upon the defendant. 


To procure this writ, a præcipe, in the following form 


muſt be left at the Sulpœna office, and five Shillings if 
one or two defendants, and ſix pence for the additional 
label, when there are three defendants. 


Subpœna Ralph Leyceſter, to appear in Chancery to make 
a better anſwer at the ſuit of Peter Brooke com- 
plainant, returnable immediate. | 

| | teſted 15 March, 1783. 

Tilly Solicitor. 

The writ is in the following form. 

A Subpena to make a better anſwer. 


« GEORGE the Third, by the Grace of G OD, &c. 

« to Ralph Leycefter, Greeting, For certain cauſes of- 
fered before us, in our Chancery, We command, and 
ſtrictly injoin you, that laying all other matters aſide, 
* and notwithſtanding any other excuſe, you perſonally 
be, and appear before us, in our ſaid Chancery, imme- 
* arately after the receipt of this writ, whereſoever it ſhall 
* then be, to anſwer concerning thoſe things which 
*© thall be then and there objected to you; and to do 
further, and receive, what our ſaid court ſhall have 
« conſidered 
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« conſidered in this behalf: and this you may in no wiſe 


« omit, under the penalty of one hundred pounds; and 
« have there this writ. Witneſs Ourſelf at Weſiminſter, 
the 75 day of Ari in the twenty-third year of our 
oc reign,” 

Courtenay, and Courtenay. 


Tadarſe By the court to make a better anſwer, at the ſuit 
of Peter Brooke, complainant. 
abel. Raiph Leycefler to appear in Chancery imme- 
diately, to make a better anſwer, at the ſuit of 
Peter Braete, complainant. 
Courtenay and Courtenay. 


The writ, when ſealed, is left at the Subpena office, 
where the Solicitor calls to take it away. 

The party being already in court, no farther appear- 
unce is requiſite, for he ought to anſwer fully before he 


departs the court, therefore the proceis requires a better 


anſwer only, and for that reaſon is always made return- 
able immediately, and ferved upon the defendant's Clerk 
in court. The defendant is obliged to anſwer in eight 
days after ſervice excluſive, or in a town cauſe obtain an 
order for time to anſwer the exceptions generally a month, 
in a country cauſe an order for a commiſſion, and ſix weeks 
time to return it; any further time is at the diſcretion 
of the court, after the time for anſwering has expired : 
unle(s an order for time be ſerved the plaintiff may award 
the ordinary proceſs to enforce an anſwer. 

Where the anſwer is reported inſufticient, and the party 
taken on proceſs for not putting in a further anſwer, and he 
afterwards puts in a further anſwer, and pays the coſts of con- 

tempt {for until then it is no anſwer), the courſe is, that the 
defendant muſt be diſcharged; and if the anſwer be afterwards 
reported infeRoient, the proceſs of contempt muſt be taken 
up where it left * off, for the defendant thould not he in 


——— 


—— * 
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* rer. Ca. 238. 
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cuſtody until the Maſter reports whether the anſwer was 
ſuffcient or not, which may be reported either way, and 
that after a long time. In caſe of an inſufficient further 
anſwer, the proceſs of contempt is to be taken up where 
it left off, which could not be, if the defendant was to lie 
in cuſtody. 2 Veſ. 110. Child v. Brubſon, 

Where defendant in contempt, for want of anſwer, — in 
an inſufficient anſwer, and the coſts of contempt are accepted, 
the acceptance of coſts remits the contempt, and in proceſs 
for a ſecond anſwer, the plaintiff muſt begin de nawo; if 
the coſts be not accepted, although tendered, and the firſt 
anſwer be reported inſufficient, the plaintiff may take up 
the proceſs for the ſecond anſwer where he left off at ob- 
taining the firſt, Therefore it is uſual to refuſe ac- 
cepting the coſts of contempt for the. firſt anſwer, until it 
appears that it is a full anſwer, and then refuſing to re- 
ceive the anſwer without the coſts. 2 Vins. 481. Anon. 

Plaintiff accepting a third anſwer before he receives 
coſts for the ſecond, does not waive his title to the eoſts. 
Bunb. 34. | 

If the plaintiff procure a reference of an inſufficient 
anſwer, and the ſame be reported good, the plaintiff ſhall 
pay the defendant forty ſhillings coſts, Ord. Canc. 10. 
and the defendant may proceed for recovery of theſe coſts 
by /ubpaena and attachment in like manner as the plain- 
tiff in caſe the report be in his favour. Gib. Ch. 103. 

If the ſecond anſwer be reported inſufficient in any of the 
points formerly certified, the defendant ſhall pay zbree 
pounds coſts, and ſuch anſwer may be referred imme- 
diately., And upon a third "inſufficient anſwer , four 
pounds, And upon a fourth inſufficient anſwer five pounds, 
and be examined upon . interrogatories to the points re- 
ported inſufficient, and ſhall be committed, until he has 
perfectly anſwered theſe interrogatories, and paid the colts. 
Ord. Canc. 102. 

A defendant's plea was over-ruled, and then he put in 
three inſufficient anſwers; the court did not think fit to 
commit him to be examined upon interrogatories, as if 


he 
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he had put in four inſufficient anſwers» 1 Ch. Ca. 279. 
_ 384. 

hen a firſt anſwer is reported inſufficient, the de. 
fendant if he ſubmit to anſwer, without excepting to the 
report, is to anſwer all the points excepted, though the 
ſame exceed the bill, for by fubmitting without except. 
ing to the report, the defendant has admitted he ought 


to anſwer all the matters of the exception. 1 Ch. Ca. 


60. 

A defendent by ſubmitting to anſwer without except. 
ing to the firſt report of inſufficiency has not precluded 
himſelf from inſiſting on the ſame matter by a ſecond 
anſwer z for where an anſwer by the Maſter on the fuſt 
exceptions is reported inſufficient, and the defendant ſub- 
mits to anſwer, and upou exceptions to that ſecond an- 
ſwer the like report is made, and the defendant has ex- 
cepted to that ſecond report, and brought it before the 


court, the court has always ſaid, as this matter has not 


undergone the judgment. of the court, it ſhall be gone in- 
to; if it were a ſingle exception, perhaps, it would be an- 


other matter. 2 Veſ. 491. Finch v. Finch, 


Exceptions will lie to an award upon a ſubmiſſion by 
conſent. 1 Ch, Ca. 186. 1 Vern, 40. 
Three defendants put in joint and ſeveral anſwers, 


which are reported inſufficient ; two of them ſubmit to 


anſwer the exceptions ; the other may bring them on to 
be argued. Hl. 46. 

If there are two defendants to a bill, and one of them 
puts in an inſufficient anſwer, which is ſo reported, and 
on exceptions to the Mafter's report the report is con- 
firmed, afterwards the other defendant puts in juſt ſuch 
another anſwer, and inſiſts on the fame matter. The 
court, for avoiding delay, will judge on the inſufficiency of 
this anſwer, without ſending it to a Maſter, 1 Fern. 74. 

Upon exceptions allowed to an infuflicient anſwer, the 
plaintiff had an order to amend without coſts, and the 


_ defendant, without waiting for the e put in a 


further 


„ 
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further anſwer. The court thought the moſt proper 
method was, to take exceptions to the ſecond anſwer, and 
to turn the whole amendments into exceptions. Bunb. 168. 

Exceptions cannot be taken to an infant's anſwer, be- 
cauſe he is not bound by it, but may amend it, when he 
comes of age. Bunb. 338. Strudwick v. Pargiter. 

When the defendant anſwers to part, and pleads to all 
other parts, not anſwered unto, the plaintiff cannot ex- 
cept to the anſwer, till he has argued the plea, or obtain- 
ed an order that the plea ſhall ſtand for an anſwer, with 
liberty to except to the matter not pleaded unto. 1 Vern. 
344. And in caſe of a defendant pleading, or demur- 
ing, and anſwering likewiſe, if the plaintiff take exceptions 
to the anſwer, before the plea or demurrer has been 
argued, he admits the plea or demurrer ta be good; for, 


unleſs he admits them to be good, it would be impoſſible 


to determine, whether the anſwer is ſufficient or not. 

If a demurrer be to part of the plaintiff's bill, and an 
inſufficient anſwer to the reſidue, yet the plaintiff can- 
not except, until the demurrer is argued, 3 Vins. 326. 
But if to a bill, the defendant anſwer to matter of diſ- 
covery, and plead only to the relief, the plaintiff may 
except to any matter of diſcovery before plea; for that, 
plainly, no matter of diſcovery is covered by the plea. 

No exception can be taken to an anſwer, whilſt a plea 
is depending ; for that muſt firſt be remoyed out of the 
way. 2 fil. 299,———This dium of Lord Hardwicke, 
ſeems to admit of the following explanation ; that where 
a plea is to the relief, and an anſwer to the diſcovery, the 
plaintiff may except to the anſwer without arguing the 
plea, the plea and anſwer being diſtinct; but, if the plea 
be to one part of the relief, and the anſwer to another, 
the plea muſt be got rid of, before exceptions can be filed 
to the anſwer. This was determined, in the cafe of 
Piget v. Stacey, at the Rolls, Hil. 1780. and by Lord 
Thurlow, in Trin. 1782. in the caſe of Sidney, titular 
Karl of Leicefter, v. Perry, 

A 
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A plea, on arguing, was ordered to ſtand for an An- 
ſwer, without ſaying, one way or the other, whether 
the plaintiff might except. Per cur. A plaintiff can, 
in no caſe, except, unleſs he has leave ſo to do ; for the 
court, in ſaying the plea ſhall ftand for an anſwer, muſt 
be intended to have meant a ſufficient anſwer, an in- 
ſufficient anſwer being conſidered as nonc. The 
words, with liberty to except, muſt be added, to prevent 
eſtabliſhing it as a good anſwer. 3 Mus. 239. 3 Ath. 814. 

If a plca be to ſtand for an anſwer, without liberty to 
except, the plaintiff may except to the reſt of the anſwer, 
A440. 74. 

A plea, or demurrer, accompanied by an anſwer to any 
part of the bill, even a denial of combination merely ; 
if the plea or demurrer be over ruled, the plaintiff muſt 
except to the anſwer, as inſufficient, and defendant need 
not put in any further anſwer, until the plaintiff has taken 
exceptions : But if a plea, or demurrer, be filed, without 
any anſwer, and be over-ruled, the plaintiff, in ſuch caſe, 


need not take exceptions, the defendant muft anſwer 


the whole bill, as if no defence had been made to it, and 
the ordinary proceſs of contempt may be awarded, to compel 
an anſwer, as if no anſwer had come in. Bunb. 123. 


Words of courſe preceding exceptions to anſwers. 


« In Chancery, 33 
B. Flaintiit. 


Between C. D. Defendant. 


Exceptions taken by the ſaid complainant to the anſiber put 
in by the ſaid defendant to the ſaid complainant's bill of 
complaint, in this cauſe. 

1/t Exception, For that the faid defendant hath not anſwered 
and ſet forth, according to the beſt and tie of his knowledge, 


remembrance, information, and belief, whether, &c. 


2d Exception, For that, &c. 
34 Exception, For that, &c. 
- Concluſion, 
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Concluſion. 

In all which, and divers other particulars, the ſaid ſaid 
complainant humbly inſiſts, the ſaid defendant's ſaid 
anſwer is altogether evaſive, imperfeet and inſufficient. 
IVherefore, the ſaid complainant doth except thereto, 
and humbly prays that the ſaid defendant may be cm- 

\ felled to amend the ſame, and put in a full and fuffi- 


cient anſwer to the ſaid bill of complaint. 
6 # 1 I. Mitford. 


Exceptions to Reports ok Anſwers ſcanda- 
lous, impertinent, or inlutfictent. 


H E opinion of the Mafter, in matters of ſcandal, 
ÞF impertinence, or ſufficiency of anſwer, is concluſive, 
unleſs by excepting to the Maſter's report, or certificate, 
either of the parties bring the matter on for diſcuſſion in 
court, and there obtain a different judgment. 

Exceptions to a report, or certificate of ſcandal, im- 
pertinence, or ſufficiency of anſwer, are, in their nature, 
ſimilar to exceptions to inſufficient anſwers, 

The exceptions drawn, or peruſed, ſettled, and ſigned 
by council mult be fairly tranſcribed upon paper, or parch- 
ment, upon each ſheet, or ſkin, of which there muſt be a 
treble ſixpenny ſtamp. The exceptions thus prepared, with 
the ſignature of council ſubſcribed, are carried by the Soli- 
citor to the Regiſter-office, and left with the Regiſter, and 
five pounds depoſited with him at the ſame time, as a ſtake 
or recompence to the other party, if upon arguing, the 
exceptions be diſallowed ; a certificate of the depoſit being 
left, muſt be procured from the Regiſter, and annexed to a 
petition, to be preſented as ſoon as conveniently may be 
to the Lord Chancellor, for an order to ſer down the 
exceptions to be argued ; the petition -and certificate are 
to be left with his Lordſhip's Secretary, and ten ſhillings 
paid when the petition is taken away anfwered; the peti- 
tion anſwered muſt be left at the Regiſter- office, to have 


the 
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the order for ſetting down the exceptions drawn up and 
paſſed; a copy of the order being made, and entered at 
the ſame office, and one ſhilling paid for ſetting down the 


_ exceptions with the Regiſter; the order itſelf muſt be 


ſerved by delivering a true copy thereof to the adverſe 
Clerk in court perſonally, or leaving a copy with his agent, 
at his ſeat, in the Six clerk's office, in either caſe ſhewing, 
at the time of ſervice, the order paſſed and entered. The 
time for ſetting down the exception, is generally within 
four days from the date of the order, the order itſelf in- 
joining the party ſo to do, and to give notice forthwith, 


or the order to be of none effect. 


The modern practice of the court has . no 
preciſe time wherein exceptions are to be filed to a re- 
port, which requires no further act of the court for con- 
firmation. It is however adviſeable for a party excepting 
to a report, or certificate of this kind, to be expeditious; 
becauſe, upon an anſwer being reported inſufficient, the 
plaintiff may, upon filing the report, immediately iſſue 
and ſerve a ſubparna for coſts, and another ſulpœna for a 
better anſwer ; and it may happen, that an attachment for 
coſts may be awarded and executed before the party ex- 
cepting can procure an order to ſet down the exceptions 


to be heard: the mere act of filing exceptions, and mak- 


ing the depoſit, will not preclude the adverſe party from 


| proceeding for his coſts, and for a further anſwer. The 


Regiſter, in all caſes of exceptions filed to reports or 
certificates, as well thoſe requiring confirmation, as thoſe 
which do not, ſends a note in writing to the Clerk in 
court, for the party againſt whoſe report exceptions 


are filed, and depoſit made, acquainting him of the ex- 


ceptions and depoſit, In the caſe of a report requiring 
confirmation, the act of filing exceptions, and making a 
depoſit, will not impede the regular procedure of making 
the report abſolute in the uſual manner ; for unleſs an 
order be obtained to ſet down the exceptions to be argued, 
and they be ſet down regularly as the order preſcribes, 

Rn and 
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and the depoſit made, the Regiſter will certify there is 


« no cauſe ſhewn againſt making the report abſolute . 


By analogy it may be reaſonably preſumed, that the mere 
filing exceptions, and making the depoſit, is no ſtay of 
proceedings under any report ; the adverſe party is not 
bound to take notice of any exceptions to a report, until 
the order for ſetting down the*exceptions has been ſerved. 
Although there ſeems to be no limited time for except- 
ing to a report which requires no confirmation, the party 
ought to file his exceptions within a reaſonable time, and 
before proceſs for coſts, and to make a better anſwer iſſue, 
and the attachments conſequential thereon reſpectively. 
In an amicable ſuit, the Solicitors on each fide uſually ac- 
commodate each other with time to except, if upon re- 
quiring a further anſwer, the report 1s intended to be ex- 
cepted to; and this curteſy is expected by the Clerks in 
court for the plaintiff and defendant, in order to give a 
party an opportunity of excepting, without running 
any riſk of paying coſts. In an adverſe cauſe, ſubpwnas- 
for coſts, and for a better anſwer, may, in ſtrictneſs, 
be awarded, and ſerved as ſoon as the report or certifi- 
cate of the anſwer being inſufficient is filed 4, and a party 


An order was made to confirm a report %, before the eight 
days elapſed, for ſhewing cauſe againſt the order, the defendant 
fled exceptions, and made a depoſit, but obtained no order for 
ſetting the exceptions. down to be heard ; the Solicitor for the 
plaintiff on the day, for ſhewing cauſe, produced an affidavit of 
ſervice of the order ni, and had neglected to procure a cer- 
tficate of no cauſe being ſhewn. The Regiſter in court, ore 
tenus certified, there was ne cauſe ſhewn, The court held, taking 
and filing exceptions, &c. without an order to ſet them down, 
was uo cauſe againſt the order for making the report abſolute, 
and the deſendant not having uſed due diligence therein, con- 
lirmed the report abſolute. Hall v. Mulliner, Michas, 1782. 

If the report be not filed in four days after ſigning, the pro- 


ceedings under it are void, and to be diſcharged with cofts. 


Ord, Canc. 189, Sed wid. 2 Wms. 517. it is ſufficient if the 
report be filed before any proceedings had thereon, though not 
within four days after figning ; and this ſeems to be the ſpirit of 
the order, though not the letter, 

| 1 may 
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may be fo ſituated, as not to be able to prepare exceptions, 
and procure an order for ſetting them down with the Re- 


giſter before theſe ſubparnas for coſts, and for a better an- 


ſwer are ſerved z in this cafe it would be adviſeable, upon 
ſervice of the ſulpœna for coſts, to pay them, and avoid the 
attachment for non- payment, which may be, and ſome- 
times is, awarded immediately aſter ſervice (which muſt 
be perſonal) of the ſulpœna for colts : after the ſervice 
of the ſubpoena to make a better anſwer upon the defend- 
ant's Clerk in court, and within the eight days to which, by 
the courſe of the court, a defendant is intitled to put in 
a further anſwer, exceptions mult be prepared, and filed, 
the depoſit (five pounds) made with the Regiſter, an order 
to ſet them down obtained and ſerved, and the excep- 
tions actually ſet down to be heard; for if the party be in 
contempt, for not putting in a better anſwer, the mere act 
of filing and ſetting down exceptions to the report, will 
not ſuſpend execution of the proceſs of contempt delivered 
to the Sheriff: an order muſt be made upon the adverſe 
party to ſtay the execution, and if any delay has been 


made, the court will not ſtay the proceſs, unleſs the 


application (by motion or petition) be accompanied with 
an affidavit accounting for the delay, and upon notice 
given to the oppolite party: the court will exerciſe a diſ- 
cretion upon the propriety and regularity of the applica- 


tion, and, if the caſe made for the party applying be ſuffi- 


cient, will make an order upon the oppoſite party to ſtay 
execution of the proceſs of contempt, already awarded and 


delivered to the Sheriff, and the party is bound to apprize 
the Sheriff of the order; or the Sheriff may be ſerved wich 


the order. 
An order for time to 25 the exceptions, is, iſo 


ſaclo, a ſubmiſſion to anſwer, and abſolutely precludes the 
defendant from excepting to the report, 


The payment of coſts, upon ſervice of a fubpeena for 


coſts, or on the execution of the attachment for non- pay- 
ment (and which if once paid, although the exceptions beal- 
| lowed, 
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lowed, can never be recovered back) ſeems to be unavoid- 
able; unleſs the defendant eludes perſonal ſervice, until 
he has ſet down his exceptions to the report with the Re- 
giſter, with the uſual formalities, purſuant to an order for 
that purpoſe, duly ſerved upon the adverſe Clerk in court, 
and then before the time for putting in a further anſwer 
(viz, eight days excluſive after ſervice of the ſubpena) ex- 
pires, applies to the court, by motion or petition, with a 
certificate annexed of the exceptions being filed, and ſtat- 
ing the caſe as it is, and that the exceptions are ſet down, 
and no delay been made, praying that proceſs of ſubpæna 
for coſts, or of contempt which has iſſued for non-payment 
of them, may be ſtaid, the court will in ſuch caſe in- 
terpoſe and relieve the party. The coſts, if paid, can 
never be recovered, even if the exceptions to the report 
hold, and therefore the court, where a party uſes all due 
diligence, ſuſpends all proceſs not executed, 

Both ſides prepare briefs, and inſtruct council to argue 
the exceptions : the Solicitor for the party excepting muſt 
leave a fair copy of the report, and the exceptions, upon un- 
ſtamped paper, with the Lord Chancellor's Gentleman, three 
or four days before the day for arguing the exceptions ; 
the fee on leaving is five ſhillings: an office copy from 
the report office, of the report excepted to, ſhould be taken 
to be ready for production in court, to read, if called for, 
To prevent any inconvenience ariſing from the defendant's 
default of appearing by council on the day for arguing the 
exceptions, it would be proper to make an affidavit of ſer- 
vice upon the adverſe Clerk in court of the order for ſet- 
ting down the exceptions to be heard, and this affidavit 
muſt be filed at the affidavit-office, and an office copy 
taken, to be read in court. The junior couricil for the 
exceptions opens the exceptions to the court, and the 
leading council on the ſame ſide argues them ; the council 
againſt the exceptions ſtate their caſe to ſuſtain the report, 
and the matter being thoroughly diſcuſſed, the Lord Chan- 
cellor gives judgment for or againſt the repovily diſallow - 
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ing or allowing the exceptions ; the conſequence of allow. 


ing exceptions, intitles the party excepting to take back 
his depoſit (five pounds) and his anſwer is adjudged to be 
ſufficient, if the report certified it to be otherwiſe. By a 
diſallowance of the exceptions, the party ſucceeding takes 
the depoſit, and the report is adjudged to be right; and in 
a queſtion of ſufficiency or inſufficiency of anſwer, the 
anſwer is virtually adjudged inſufficient, and the defen- 
dant muſt put in a further anſwer, unleſs he chuſes to 
appeal to the Houſe of Lords, which is rarely or never done 


in this ſtage of a ſuit: each party pays ten ſhillings and 


fix pence, court fees, and the five pounds depoſit is 
in lieu of all coſts, to which the party obtaining judgment 
in his favour would otherwiſe be entitled. "The conſe- 
quence of diſallowing exceptions to a report of an anſwer 
being inſufficient, is the eſtabliſhing the report, and the 
defendant mult put in a further anſwer, to procure which 
the plaintiff ſues out and ſerves a ſubpœna for a better an- 
ſwer, upon the defendant's Clerk in court, and the defen- 
dant muſt anſwer the exceptions in eight days excluſive of 
the day of ſervice, or obtain by motion or petition an order 
of courſe for time, and in a country cauſe a commiſſion 


to take his anſwer ; in default, the ordinary proceſs of con- 


tempt may be awarded to compel an anſwer. In caſes of 
ſcandal or impertinence, a diſallowance of, exceptions to 
a report certifying the record referred, to contain ſcan- 
dalous or impertinent matter, confirms the opinion of the 
Maſter as certified in his report, and the court will fome- 
times at the arguing make an order that it be- referred 


to the Maſter to expunge the ſcandal'or impertinence, or 


if no order of that nature be made, but the exceptions are 
diſallowed, without ſaying any thing further, the party 
may apply by motion of courſe, upon the foot of the or- 
der for diſallowing the exceptions, to refer the record to 
the Maſter, to expunge the ſcandal or impertinence, and 
the depoſit. is given to the party ſucceeding. 
Sometimes a party, for delay, will ſet down excep- 
tions, and will not appear at the hearing; the exceptions, 
| upon 
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upon ſuch default, are diſallowed of courſe, and the depoſit 
ordered to the oppoſite party if he appears ; who in ſuch 
caſe muſt make an affidavit of his being ſerved with the 
order for ſetting down the exceptions, and produce an 
office copy of the affidavit, filed at the affidavit office, to the 
Regiſter before the order is delivered out to him, with the 
depoſit, If neither ſide appear when the exceptions are called 
on, they will be ſtruck out of the paper, and the party except- 
ing may apply for his depoſit. So ſoon as exceptions to 3 
report of an anſwer being inſufficient are ſtruck out or 
diſallowed, the plaintiff may immediately ſue out and 
ſerve a ſubpezna to make a better anſwer, and the ordinary 
proceſs of contempt may be awarded, if default be made. 

The coſts attending exceptions to a Maſter's report, are 
very inadequate to the coſts incurred by the party ſucceed- 
ing in his application; a party excepting depoſits five 
pounds, and if his exceptions are allowed, he takes back his 
depoſit, -and recovers no coſts, On the other hand, if 
exceptions are diſallowed, the party ſucceeding takes the 
depoſit in place of coſts. This depoſit was originally 
forty ſhillings, with ſuch increaſe of coſts, if the report 
was altered by the court, as the court ſhould find cauſe 
to impoſe . The court taking notice of the expence at- 
tending exceptions to reports, which being frequently frivo- 
lous, vexatious, and for delay merely, ordered every perſon 
putting in exceptions to reports, beſides the forty ſhillings 
depoſit, to pay ten ſhillings for every exception or diſtin 
branch of exception which ſhould at the hearing be over- 
ruledy. And as a further diſcouragement to parties excepty 
ing to reports, a ſubſequent order was made, augmenting 
the ten ſhillings to twenty ſhillings. for each exception diſ- 
allowed, and for every exception, or branch of exception not 
opened, or waved, ten ſhillings over and beſides the forty 
ſhillings depoſited. Ord. Canc. 186. | 

The court, in fixing a groſs ſum, virtually annulled the 
former orders, and the coſts attending exceptions to Maſter's 
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report, are now limited to a ſum of five pounds : the court 
may exerciſe a diſcretion according to the exigency of the 
caſe, and gives coſts or not as it ſees cauſe. 

Where exceptions are taken to a defendant's anſwer for 
inſufficiency, and the Maſter reports it inſufficient, and upon 
exceptions the Court is of opinion it is ſufficient ; the 


party ſucceeding in this application ſhall not have the coſts 


of it, but it ſhall abide the event of the ſuit. The rule of 
the court is never to give coſts, but where there appears to 
have been no juſt grounds for the proceeding. 3 Ati. 235. 

If an anſwer by the Maſter, on the firſt exceptions, is 


reported inſufficient, and the defendant ſubmits to anſwer, 
or ſlips his time for putting in exceptions to the report, 


and upon exceptions to that ſecond anſwer, the like report 
is made, the defendant may except to the ſecond report, 
and bring it before the court; where there are ſeveral ex- 
ceptions, the court has always ſaid that as this matter has 
not undergone the judgment of the court, it ſhall be gone 
into; perhaps it might be otherwiſe, 1 it were a ſingle ex- 


ception. 2 Veſ. 492. 


On an anſwer being reported not ſcandalous, or imper- 
tinent, if the plaintiff except to the report, he muſt ſhew 
in what line, or page, and how far the anſwer is ſcan- 
dalous or impertinent; it is not ſufficient in the excep- 
tions to alledge the ſcandal or impertinence generally, 
2 Wms, 181. fed vid. 2 Atk. 182, where a bill was re- 
ferred to a Maſter, for impertinence, the Maſter reported 
it pertinent, the defendant took a general exception to 
that part of the report, without ſpecifying the particular 


parts of the bill which were impertinent: for this reaſon 


it was objected, that the exception was irregular, and 
contrary to the courſe of the court. Lord Hardwicke held 
that notwithſtanding the exception was taken in ſo gene- 
ral a manner, yet it may be gone into, without pointing 
out particular paſſages, | 
Where exceptions are taken to an anſwer for inſuffici- 
ency, and the Maſter reports it ſufficient, the plaintiff, in 
his exceptions to the Maſter's report, ſhould ſhew wherein 


the anſwer is inſaficient, Dic. 2 Ns. 181. Words 
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Words of courſe preceding Exceptions to a Maſter's 
Report. 


A. B. Plamtiff. 
Between 7 D. Defendant. 


Exceptions taken by the ſaid complainant to the report of 
Edward Leeds, Eſquire, one of the Maſters of this 
court, made in this cauſe, and bearing date the — 


day of January, 1783. 


In Chancery, 


Firft Exception — For that the ſaid Maſter hath in and „ 
his ſaid Report flated, &c. 


Second Exception — For that the ſaid Maſter bath in ; and 8 
his ſaid Report certified, That, &c. e 2 


In all which particulars, the ſaid FPS: 
doth except to the ſaid Maſter's ſaid Report, 
and humbly appeals therefrom to the judgment 


of this honourable court. | 
W. r 


Ok kurther Anſwers, and Anſwers to amended . 
| Bills. \ ; 


Further anſwer, and an anſwer to an amended bill, 
are in their nature ſimilar : the one ariſing from a 
deficiency in a firſt anſwer, whereby certain material 


clauſes in a complainant's bill are omitted to be anſwered, 


or anſwered imperfectly, and evaſively; the other is the 
_ conſequence of a diſcloſure of new matter in an anſwer, | 
or a diſcovery of facts ſubſequent to exhibiting the ori- 

ginal bill, exiſting at the time of preferring the bill, and 

not at that time thought material or neceſſary to conſtitute 

part of the complainant's caſe. 

A further anſwer is in every reſpect ſimilar to, and 
indeed is conſidered as forming part of the firſt anſwer ; 
'F-& for 
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for if a defendant in his firſt anſwer refuſes or negledts to 


anſwer all the material and relevant points of the bill, or 
anſwer them inſufficiently, and imperfectly; the points 
of the bill not anſwered, or anſwered inſufficiently, are 
ſclected from the record ; and being collected together 
form exceptions, an anſwer to which is termed a \ Jurther 


| anſwer, 


Matter diſcloſed by a defendant's anſwer, or as exiſt. 


ing at the time of exhibiting a bill, and not then known to 
the complainant, or conſidered neceſſary to conſtitute 


part of his caſe, or ingredient therein, are by the com- 
plainant with leave of the court added to or inſerted in 
the bill by way of amendment, and the anſwer which the 
defendant is compellable to make thereto, is denominated 
an anſiber to an amended bill. 


As a further anſwer is conſidered as forming part of 
the firſt anſwer, ſo an anſwer to an amended bill is con- 


ſidered as part of the anſwer to the original bill, as much 
as if it had been ingroſſed on the ſame parchment, and 
a part of the ſame record. Therefore, if a defendant in 
a further anſwer, or an anſwer to an amended bill, repeat 
any thing contained in a former anſwer, the repetition, 
unleſs it varies the defence in point of ſubſtance, will be 
conſidered as impertinent *. If upon reference to a Maſter, 
ſuch parts of the anſwer are reported to be impertinent, 
they will be ſtruck out as ſuch, with coſts, which in 
ſtrictneſs are to be paid by the council who ſigned the 
anſwer, 

The manner of preparing and ling 2 further anſwer, 
and the time allowed for putting in the ſame, is ſuffi- 
ciently and at large treated of in the preceding head of 


_ Exceptions, 


An anſwer to an amended bill is prepared and filed with 
the ſame formalities, either in a town or country cauſe, 
as. an anſwer to an original. bill, If the amendinents 
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in the bill be ſo trifling as to require no further anſwer, 
it will notwithſtanding prevent the complainant from re- 
plying, until eight days after the record, or the defend- 
ant's office copy is amended, and delivered over to the 
defendant's Clerk in court: and a defendant ſometimes 
for delay, will, upon motion or petition, obtain the three 
uſual town or country orders, for time to anſwer the 
amendments (to which in ſtrictneſs he is intitled) : and 
after the whole time obtained by theſe orders has been 
ſpun out, the defendant files no anſwer, or a frivolous an- 
ſwer merely to fave appearance of wilful delay. 

Sometimes a complainant will take exceptions to the 
defendant's anſwer, and if the defendant ſubmit to an- 
ſwer the exceptions without reference to a maſter, or if 
an anſwer be reported inſufficient upon reference, and no 
exceptions filed to the report, or upon a diſallowance of 
exceptions taken to a report of an anſwer being inſuffi- 
cient, in all or any of theſe caſes, a complainant may, by 
motion or petition, obtain an order of courſe, to amend, 
his bill without coſts, and that the defendant may anſwer 
the amendments and exceptions at the ſame time, pro- 
vided the amendments be not ſo extenſive as to require a 
freſh ingroſſment; for in that caſe, twenty ſhillings coſts 
mult in all events be paid to the defendant's Clerk in court 
before any proceedings can be had ; becauſe the defendant 
is obliged to be at the expence of a freſh office copy of 
the amended bill; and this is always the practice where the 
amended bill is newly ingroſſed, although the defendant's 
anſwer be reported inſufficient, or the defendant ſubmits 
to anſwer the exceptions taken to. his anſwer. 

A ſulpœna to anſwer the amendments, is not ſerved 
when exceptions are taken to an anſwer where the de. 
fendant ſubmits, and the plaintiff obtains an order upon 
ſuch ſubmiſſion to amend his bill, and that the defend- 
ant may anſwer the exceptions and amendments at the 
ſame time ; ſervice of the order to amend, and to anſwer 
the exceptions and amendments at the ſame time, by 
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leaving a copy of the order paſſed and entered, upon the 
defendant's Clerk in court perſonally, or with his agent 
at his ſeat in the Six-clerk's office, will be compulſory up- 
on the defendant, and the proceſs of /ubpana is not ne- 
cellary, Where amendments are not engrafted on ex- 
ceptions to an anſwer, a ſubpena to make a better an- 
ſwer muſt be ferved, and the ordinary proceſs of con- 
tempt ifſucd to inforce tne anſwer. if neceſſary. | 


Words of courſe preceding a further anſwer. 


The further anſwer of J. B. defendant, to the blll of 
complaint of C. D. complainant. 


This defendant ne, and at all times hereafter, ſaviug and 
reſerving to himſelf all ſuch advantage of exception to the com- 
plainant's ſuid bill, as in and by his former anfwer he hath ſaved 
and reſerved, for further anfwer unto the complainant's ſaid bill 


of complaint, or fa much thereof as this defendant is adviſed ma- 


terially concerns him to make anſwer unto, he this defendant 


anfwereth and faith, &c. 


Or thus : 


— This defendant, for further ſatisfatlion to this honour- 
able court, and for anſwer unto the ſeveral exceptions taken by 
the complainant to his former anſwer, anſwereth and ſaith, &c. 


Concluſion, 


And this defendant denies all and all manner of combination 
and confederacy wherewith he is charged, without that, That 
there is any other matter or thing in the ſaid complainant's bill 
of complaint contained, material or effectual in the law for this 


_ defendant to make anſwer unto, and not herein or in his former 


anſwer anſwered unto, confeſſe and aui, traverſed or de- 
nied, is true : All which matters and things this defendant 15 
reach) to aver and prove as this honourable Court ſpall direct, 


and 


[ 
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and humbly prays to be hence difmiſſed, with his coſts and charges 


in this behalf moſt wrongfully ſuſtained. 
| J. Scott. 


Words of courſe preceding an anſwer to an amended bill. 


The anſwer of A. B. defendant, to the amended 
bill of complaint of C. D. complainant. 


This defendant ſaving and reſerving to himſelf, as in and by 


his former anſwer he hath ſaved and reſerved, for anfwer to the 


ſaid complainant*s ſaid amended bill, or to ſo much thereof as this 
defendant is adviſed is neceſſary or material for him to make an- 
fſwer unto, he anſwereth and faith, &c. | 


Concluſion. 


And this defendant denies all and all manner of unlawful 
combination and confederacy in the complainant's ſaid amended 
bill charged, without that, That there is any other matter or 
thing in the complainant's ſaid amended bill of complaint con- 
tained material and effeftual for this defendant to make anſwer 
unto, and not herein and hereby ſufficiently anſwered unto, con- 
felſed, avoided, traverſed, or denied, is true, to the knowleage 
and belief of this defendant ; all which matters and things this 
defendant is ready to aver, maintain and prove, as this honour 


able court ſhall direft; and humbly prays to be hence diſmiſſed, 


With his reaſonable coſts and charges in this behalf moſt wrong- 


fully ſuſtained, 
J. Mitford. 


Replication. 


H E replication is the plaintiff's anſwer or reply to 

the defendant's plea or anſwer; and this muſt be 

filed, in order to put the anſwer in iſſue, unleſs the plain- 
tiff finds ſufficient matter confeſſed in the defendant's an- 
ler to ground a decree upon, and ſets down his cauſe upon 
bill 
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bill and anſwer only; but in ſuch caſe the defendant being 
deprived of the means of ſupporting his anſwer by teſtimony 
of witneſſes, the whole of the anſwer will be taken as true 
in every point. The replication muſt be general, except 
the defendant, by his anſwer, offer new matter, which will 
not be brought into iſſue by the bill and anſwer, or denies 
| only one or ſome few points of the bill : for no new matter 
ip is to be contained in any replication, unleſs it be to avoid 
new matter ſet forth in the defendant's anſwer *, It ſhall 
alſo affirm and aver the allegations in the bill to be true, 
certain and ſufficient, and confeſs and avoid, or traverſe 
and deny the truth and ſufficiency of the defendant's plea 
or anſwer. The replication ſhould have convenient form, 
and be ſhort and conciſe in ſubſtance, and not be ſtuffed 
with tautologies or impertinent or criminal matter, but di- 
realy and pertinently purſue the ſubſtance of the bill, and 
by no means depart therefrom, the decree being always 
ſecundum formam petitions, | 
Formerly if-the defendant, by his plea or anſwer, offered 
new matter, the plaintiff replied ſpecially, otherwiſe the 
replication was as at preſent merely a general denial of the 
truth of the plea or anſwer, and of the ſufficiency of the 
matter alledged in it to bar the plaintiff's ſuit, and an al- 
ſertion of the truth and ſufficiency of the bill. The conſe- 
quence of a ſpecial replication was a rejo inder, by which the 
defendant aſſerted the truth and ſufficiency of his anſwer, 
and traverſed every material part of the replication . It 
the parties were not then at iſſue by reaſon of ſome new 
matter diſcloſed in the rejoinder, which required an an- 
ſwer, the plaintiff might ſurrejoin to the rejoinder, and 
the defendant might in like manner adſurrejoin, or re- 
but to the ſurrejoinder f. The inconvenience, delay, and 
unneceſſary length of pleading, arifing from theſe various 
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allegations on each fide, occaſfoned an alteration in the 
practice. Special replications, with all their conſequences, 
are now out- of uſe, and the plaintiff is to be relieved ac- 
cording to the form of the bill, whatever new matter may 
have been introduced by the defendant's plea or anſwer ; 
but if the plaintiff conceive, from any matter offered by 
the defendant's plea or anſwer, that his bill is not properly 
adapted to his caſe, he may obtain leave to amend his bill, 
and ſuit it to his caſe, as he ſhall be adviſed. To this 
amended bill, the defendant may make. ſuch defence as he 
ſhall think proper, whether required by plaintiff to anſwer 
it or not, | 

The ſignature of council is not required to a general 
replication, The plaintiff*s Clerk in court, inſtructed by 
his client, files it of courſe. The replication, in the fol- 
lowing form, is ingroſſed upon parchment, with an half- 
crown ſtamp, the day of the month, and year when fi led, 
being previouſly inſcribed thereon, with the ſurname of 
the plaintiff's Six Clerk, and Clerk in court who files it 
ſubſcribed at the foot, on the left ſide, and alſo the term in 
which the bill was filed, and the ſurname of the defend-. 
ant's Six-clerk. The Clerk in court enters it in his 
cauſe book, and then leaves it in his Six-clerk's ſtudy to be 
hled, uſually acquainting the defendant's Clerk in court 
therewith, by note in writing. 


„In Chancery, 


IV inter. A. B. Plaintiff, 


Between C. D. Defendant. 


The Replication of 4. B. complainant to the anſwer of 
C. D. defendant. 


„This repliant, ſaving and reſerving” to himſelf all 
* and all manner of advantage of exception to the mani- 
fold inſufficiencies of the ſaid anſwer, for replication 
** thereunto ſaith, that he will aver and prove his ſaid bill 
* to be true, certain, and ſufficient in the law to be an- 
« ſwered 
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bill and anſwer only; but in ſuch caſe the defendant being 
deprived of the means of ſupporting his anſwer by teſtimony 
of witneſſes, the whole of the anſwer will be taken as true 
in every point. The replication muſt be general, except 


the defendant, by his anſwer, offer new matter, which will 


not be brought into iſſue by the bill and anſwer, or denies 
only one or ſome few points of the bill: for no new matter 
is to be contained in any replication, unleſs it be to avoid 
new matter ſet forth in the defendant's anſwer *. It ſhall 
alſo affirm and aver the allegations in the bill to be true, 
certain and ſufficient, and confeſs and avoid, or traverſe 


and deny the truth and ſufficiency of the defendant's plea 
or anſwer, The replication ſhould have convenient form, 


and be ſhort and conciſe in ſubſtance, and not be ſtuffed 
with tautologies or impertinent or criminal matter, but di- 
rectly and pertinently purſue the ſubſtance of the bill, and 
by no means depart therefrom, the decree 3 always 
ſecundum for mam petitionis. 

Formerly if the defendant, by his IP or anſwer, offered 
new matter, the plaintiff replied ſpecially, otherwiſe the 
replication was as at preſent merely a general denial of the 
truth of the plea or anſwer, and of the ſufficiency of the 
matter alledged in it to bar the plaintiff's ſuit, and an aſ- 
ſertion of the truth and ſufficiency of the bill. The conſe- 
quence of a ſpecial replication was a rejoinder, by which the 
defendant aflerted the truth and ſufficiency of his anſwer, 
and traverſed every material part of the replication . It 
the parties were not then at iſſue by reaſon of ſome new 
matter diſcloſed in the rejoinder, which required an an- 
ſwer, the plaintiff might ſurrejoin to the rejoinder, and 
the defendant might in like manner adſurrejoin, or re- 
but to the ſurrejoinder f. The inconvenience, delay, and 
unneceſſary length of pleading, arifing from theſe various 
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allegations on each fide, occaſtoned an alteration in the 


practice. Special replications, with all their conſequences, 


are now out of uſe, and the plaintiff is to be relieved ac- 
cording to the form of the bill, whatever new matter may 
have been introduced by the defendant's plea or anſwer ; 
but if the plaintiff conceive, from any matter offered by 
the defendant's plea or anſwer, that his bill is not properly 
adapted to his caſe, he may obtain leave to amend his bill, 
and ſuit it to his caſe, as he ſhall be adviſed. Ta this 
amended bill, the defendant may make. ſuch defence as he 
ſhall think proper, whether required by plaintiff to anſwer 
it or not, 

The fignature of council is not required to a general 
replication. The plaintiff's Clerk in court, inſtructed by 
his client, files it of courſe. The replication, in the fol- 
lowing form, is ingroſſed upon parchment, with an half- 
crown ſtamp, the day of the month, and year when fi led, 
being previouſly inſcribed thereon, with the ſurname of 
the plaintiff's Six Clerk, and Clerk in court who files it 
ſubſcribed at the foot, on the left fide, and alſo the term in 
which the bill was filed, and the ſurname of the defend-. 
ant's Six-clerk. The Clerk in court enters it in his 
cauſe book, and then leaves it in his Six-clerk's ſtudy to be 
filed, uſually acquainting the defendant's Clerk in court 
tnerewith, by note in writing. 


„In Chancery, 


inter. A. B. Plaintiff. 


Between C. D. Defendant, 


The Replication of 4. B. complainant to the anſwer of 
C. D. defendant. 


«© This repliant, ſaving and reſerving” to himſelf all 
* and all manner of advantage of exception to the mani- 
fold inſufficiencies of the faid anſwer, for replication 


** thereunto ſaith, that he will aver and prove his faid bill 


to be true, certain, and ſufficient in the law to be an- 
«© ſwered 
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iÞ cc ſwered unto, and that the ſaid anſwer of the defendant 
itt < is uncertain, untrue, and inſufficient to be replied unto 


i « by this —_— without that, That any other matter or 
ty thing whatſoever in the ſaid anſwer contained, mate- 
ji <« rial or effectual in the law to be replied unto, confeſſed 
ih * and avoided, traverſed or denied, is true; all which 
1 & matters and things this repliant is and will be ready 
10 „to aver and prove as this honaurable court ſhall direct, 

| „ and humbly prays, as in and by his ſaid bill he hath 
5 already prayed.“ | 


= Radcliffe, Clerk. 
jv | Began Trinity 1782. 
| To Mr. Reynardſon. 


1} A ſpecial replication is always ſigned by council ; 
{ and by the modern practice very rarely made uſe of, 
x The following may ſerve as a ſpecimen : 


Zincke, 10 June, 1778. 

Eaſter term, in the 18th year of the 

Reign of King George III. | 

The Replication of Fohn Marſball complainant 

to the ſeveral anſwers of Holdſworth New- 
man, John Baring Eſq; William Newman, 
and Richard Newman, defendants to the ſaid 
complainant's original and amended bill. 


« 'This repliant, ſaving to himſelf all and all manner 

© of advantage of exception to the manifold inſufficiencies 
of the ſaid anſwers, for and by way of replication, 
„ faith, that his ſaid original and amended bills of com- 
„ plaint, exhibited into this court againſt the ſaid de- 
« fendants, and all and every the matters, &c. therein 
« contained, are true, certain, and ſufficient in the law 
“ to be anſwered unto by the ſaid defendants; and that 
„ the anſwers of the ſaid defendants are untrue, uncer- 
ce tain, and inſufficient in the law to be replied unto by 
this 
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this repliant; ſave and except, that this repliant doth 


admit to be true, as in the ſaid anſwers, ſome or one of 
them, is by the ſaid defendants, ſome or one of them, 
alledged, That the mortgage in the ſaid original and 
amended bill, mentioned to be made by Philip Marſhal!, 
deceaſed, to Richard and Robert Newman, deceaſed, and 
therein reſpectively named, and bearing date the ſecond 
day of Fune, 1754, was made and entered into, be- 
tween them, of and concerning, and comprehended all 
the ſaid Philip Marſhall's then plantations and mea- 
dows in Newfoundland, and in the ſaid original, and 
amended bill, and the ſaid defendant's ſaid anſwer, re- 
ſpectively mentioned, and that the ſame plantations, and 
meadows, were or are all ſituate and being in Saint 


John's Newfoundland aforeſaid, in the ſaid bill alſo men- 


tioned : and this repliant doth moreover admit it to be - 


true, as in the ſaid anſwers of the ſaid defendants, ſome 
or one of them, is alledged, that on or about the ſecond 
day of October, 1775, the faid Philip Marſball did ſettle 
an account with an agent of or for the ſaid Richard 
Newman, then deceafed, and in the ſaid bill named, or 


of or for his executors, of and concerning all and 


every ſum and ſums of money therefore due and ow- 
ing from the ſaid Philip Marſball, to the ſaid Richard and 
Robert Newman, or either of them, their or either of 
their executors or adminiſtrators, and did by an agree- 
ment of that date, in writing under his hand and ſeal, 
admit, and this repliant doth now hereby admit and 
acknowledge, that on the ſaid ſecond day of Oober, 
I755, there was due and owing from the ſaid Philip 
Marjhall, on the ſaid ſecurity of all the ſaid plantations 
and premiſes, and on the balance of ſuch accounts, 
the full ſum of 5777. 3s. in the ſaid anſwers, or ſome 
or one of them, mentioned and claimed as the then 
balance of ſuch accounts, and payable with inter- 


eſt, Without that, That there is any other matter 


or thing in the ſaid defendant's ſaid anſwers contained, 
« material, 


288 Replicatfon. 


« material, or effectual, for this repliant to reply unto, and 
not herein and hereby well and ſufficiently replied unto, 
confeſſed and avoided, traverſed or denied, is true, All 
which matters and things (ſave and except as aforeſaid) 
this repliant is ready to aver, and prove, as this court 
ſhall award, and prays as in and by his laid original and 
„ amended bill he hath prayed.” 
John Heath“. 

Shepherd. Began Hilary 1775. 

To Mr. Mitford, and 

Mr. Winter. 


The replication muſt be filed, before the end of the third 
term, excluſive of the term in which the plaintiff's anſwer 
was filed ; if no replication be filed within that time, the 
bill may be diſmiſſed with coſts, upon motion, or petition, 
of courſe, without notice to the plaintiff, of ſuch motion, 
producing the Six-clerk's certificate of the anſwer being 
filed, and no proceedings had for three terms: ſo a diſmiſ- 
lion of the bill may be, if, after replication filed, there be 
no proceedings for three terms, as where a replication is 
filed in Hilary term, and no proceedings are had in the 
Trinity term following vacation ſeals, the bill may be 
diſmiſſed in Michaelmas; but in that caſe, notice to the 
plaintiff is neceſſary. 


Though the plaintiff happen to need no witneſs, on his 


part : yet it may be ſometimes neceſlary to reply, and put 
the defendant upon proof of the matter in his anſwer, as if 
he confeſſes the matter alledged by the plaintiff, but ſets 
out ſome further matter in bar. Prac. Reg. 15. 

If the plaintiff reply to an anſwer, and without rejoin- 
der or rules given for publication, bring the cauſe on to a 
hearing, the anſwer will be taken wholly true, as if there 
had been no replication; for the opportunity which the 
defendant had of filing his anſwer is taken from him, 
Chan. Ca. 21. 3 Wm. 237. | 


— 


* Now a puiſne Judge of the Common pleas. 


If 


re] 


| 
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If there be a plea and anſwer to the ſame bill, and the 
plaintiff replies to the plea only, it is irregular, for the 
replication ſhould go to the anſwer as well as the plea; 
and for this reaſon in the principal caſe, the cauſe as 
ordered to ſtand over, and that the defendant ſhould file a 
replication to the anſwer nunc pro tunc. 2 Vern. 46. But 
this ſeems to admit of a diſtinction where the plea and an- 
{wer are to ſeparate parts of the bill, and the anſwer is in 
no wife in aid of the plea, as denying notice, fraud, &c, 
or where the plea and anſwer are independent of each other, 
for in ſuch caſe the plaintiff may reply to either. 


The plaintiff ſet down his cauſe to be heard upon bill | 


and anſwer, and had a decree againſt the defendant by de- 
fault, and when the defendant came to ſhew cauſe againſt 
the decree, it was altered in his favour. The plaintiff 
petitioned to rehear the cauſe, and at the rehearing 
prayed leave to reply to the defendant's anſwer, and had 
it, paying coſts. Eg. Ca. Ar. 43. 

A defendant in his plea of a purchaſe for a valuable 
conſideration, omits to deny notice of it ; the plaintiff re- 
plies to it; all the defendant has to do, is to prove his 


plea; for the plaintiff having replied to the plea, has ad- 
mitted it to be good; and iſſue being joined, is to try 


whether it be true in fact: and it is not material if the 
plaintiff proves notice; for it was the plaintiff's own fault 
that he did not ſet down the plea to be argued, in which 
caſe it would have been over- ruled. 3 ms. 94. 

If the plaintiff replies to defendant's plea, he thereby 
admits the plea to be good, if it be true; and the validity 
of it can never afterwards be conſidered, but only the 
truth of it, as the defendant proves it, or the plaintiff diſ- 
proves it at the hearing. Preced. in Ch. 58. 

Where witneſſes have been examined, and no replica- 
tion filed, the court at the hearing, or even after a de- 
cree, will order a replication to be filed nunc pro Tunc. 


. Mi. 296. 
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If a defendant diſclaims generally, and the plaintiff re- 
plies to the anſwer, and ſerves a ſubparna to rejoin, the 
defendant is intitled to have coſts for the vexation; ſecus 
where the diſclaimer is to part, and ths anſwer to the 
reſidue. 3 Ath. 582. 

The court will not give leave to * a replication, 
unleſs it be added, that the plaintiff may be thereby enabled 
to amend his bill, or ſome reaſon to induce the court to 
grant the plaintift this indulgence, becauſe otherwiſe it 
may be a contrivance to defeat the defendant of his full 
coſts, by getting the bill diſmiſſed at the hearing, with 
40 ſhillings coſts. 3 At. 565 .* 

The plaintiff put matter in the replication which was 
not contained in the bill, and which matter the plaintiff 
knew of at the time of exhibiting the bill: the defendant 
pleaded and demurred to the replication, which the court 
allowed of. Chan. Rep. 259. 

The plaintiff filed a ſpecial replication ; the defend— 
ant pleaded and demurred thereto; his plea was, that ſince 
his anſwer put in he had recovered the eftate in queſtion, 
in ejectment, upon full evidence at a trial at bar, and de- 
murred to other ſpecial parts of the replication. The 
plaintiff's council admitted the plea and demurrer to be 
good, which were therefore allowed ; but the court de- 
clined giving any opinion. whether the plaintiff might 
not, notwithſtanding the plea and demurrer were allowed, 
afterwards put in a genefal replication, 1 Vern. 351. 


—_— 


* Lord Hardwicke gave directions to the Regiſter to frame 2 
general order, which might for the future prevent applica- 
tions to the court to withdraw the plaintiff's replication, in 
order to ſet down the cauſe, on bill and anſwer only, and by 
ſuch means get the bill diſmiſſed with coſts, according to the 
courſe of the court, whereas otherwiſe he muſt have paid the 
defendant his full colls, 3 4/4, 579. Mich. 1747. 


Re- 
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Rejoinder is the defendant's anſwer to the plaintiff's 
replication, which muſt purſue and confirm the 
anſwer, or traverſe and deny every material point of the 
replication *. | 
According to the preſent courſe of the court, Rejornders, 
Surrejoinders, Rebutters and Surrebutters are diſuſed, The 
delay, expence, inconvenience, and unneceſſary length of 
pleading, ariſing from theſe various allegations on each 
ſide, occaſioned an alteration in the practice. New 
matter offered by a defendant, in an anſwer which for- 


merly gave riſe to a ſpecial replication, being by the pre- 
ſent mode of practice introduced into the bill by way of 


amendment; the ancient practice of replying ſpecially to 
ſuch matter, has of late years fallen into deſuetude : ſpe- 
cial replications, and the rejoinders conſequential thereto, 
are now rarely or never heard of: a cauſe being at iflue 
by the replication, a rejoinder is never actually filed +, 

It may not be improper to oblerve, that although. by 
the courſe of the court, as at preſent eſtabliſhed, a re- 
joinder is ſeldom or never filed, the ſubparna to compel 
the defendant to rejoin, being merely to put the matter 


in iſſue, and to give the parties an opportunity of exa- 


mining witneſſes to the facts alledged on the one fide, and 
iworn to on the other ; yet caſes may ariſe, in which a 
rejoinder may poſſibly be neceſſary, as where a plaintiff 
in a cauſe has examined a witneſs de bene eſſe, and after- 
wards replied, without proceeding to ſerve a falpœna to 
rejoin, the defendant may immediately file a rejoinder, 
and compel the plaintiff to examine in chief his witneſs 
examined de bene eſſe, a neglect of which will render the 
depoſitions taken de bene eſſe nugatory, if the witneſs live 
long enough to be examined in chief. 

The following precedent of a rejoinder may not be un- 
acceptable to the practitioner. 


2 
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The rejoinder of C. D. and E. F. defendants, to 


the replication of A. B. complainant.” 


. 4 F , — a 9 N 
e 
1 # , + 7 


The ſaid defendants now and at all times hereafter, 
* ſaving and reſerving to themſclves all and all manner 
ce of befiefit and advantage of exception to the incertainty 
and inſufficiency of the ſaid replication, they and 
% each of them, ſaith, That the defendant's ſaid anſwer 
„is certain, true, and ſufficient in the law to be re- 
« plied unto; and they alfo ſay, as in and by their 
„ ſaid anſwer they have already ſaid, and do and will 
« aver and maintain, all and every thing and things therein 
„% to be true and certain, in ſuch manner and form as 
„ they and every of them are therein alledged and ex- 


« prelied.” 


Foe en wu RAE 7 


- 


eme Rr RE Ie 


Or thus : 

——< The ſaid defendant rejoineth, and ſaith, in all and 
| every thing as in and by his ſaid anſwer he hath already 
| ce ſaid, and doth and will aver, maintain, and prove the 
„ ſame, and all and every thing and things, clauſes and 
« allegations therein contained, to be true and ſufficient 
« in the law to be replied unto, in manner and form 
„ as the ſame are in the faid anſwer already ſet forth and 
„ declared. And this defendant further ſaith, That the 
5 ſaid replication. of the faid complainant is very uncer- 
„ tain, untrue, and inſumcient in the law to be rejoined 
* unto by this defencant, for divers defects and imper- 
& fectlons therein contained, and that the fame is ſo con- 
« trived and made, to the end to give ſome feigned co- 
& lour to maintain the ſaid bill in this honourable court, 
eto the unjuſt vexation of this defendant. In that the 
« faid complainant, by the ill practices and ſiniſter de- 
„ figns. of one R. T. who, as it is ſaid, proſecuteth the 
ec ſaid ſuit for the ſaid complainant againſt this defencant, 
did, contrary. to equityand good conſcience, procure this 
« defendant, an ignorant illiterate man, to become bouncen 
<« by obligation, in the ſaid replication mentioned, with 
the condition whereof this defendant is utterly ignorant, 
the ſame having never been read to him. Without 

0 that, 
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« that, that there is any other matter or thing in the ſaid 
replication contained material or effectual in the law 
to be rejoined unto by this defendant, and not herein 
and hereby well and ſufkciently rejoined unto, by this 
defendant, and not herein or hereby well and ſuffict- 
ently confeſſed and avoided, traverſed or denied, is 
« true, All and every ot which matters this defendant is 
« ready to aver and prove, as this honourable court ſhall 
award, and therefore prayeth, as he before in his ſaid 
anſwer hath already prayed.” 
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\herever the replication is filed, although rejoinders are 
cut of ule, in order to cloſe the litis contęſatio, iſſue muſt 
de joined by aſſigning a probatory term to the defendant; 
and this is done by ſulpœna, requiring him to appear to 
tejoin, unleſs he will appear gratis“. The effect of this 
proceſs is merely to put the cauſe completely in iſſue be- 
treen the parties: formerly the replication was held to 
put the matter ſo far in iſſue, that the dill could not be 
diſmiſſed for want of proſecution, becauſe the defendant 
miz"t rejoin gratis, and prove his anſwer 1: This 
practice is now altered; the meer filing of a replication, 
though it puts the defendant in a capacity of making proof 
of his anſwer, not preventing a diſmiſſion of the bill, if 
the plaintiff lay by for three terms, without proceeding, 
after the replication is filed, According to the modern 
practice, after the return & of the ſabfœna to rejoin (which 
dy order obtained of courſe is now uiually made returnable 
immediately) the parties proceed to the examination of 
' witneiles to ſupport the facts alledged in the proceedings 
of each ſide. For after replication, the defendant may, 
ii he will, rejoin gratis, and force the plaintiff tro com- 
miZon, or take it ex parte r. 

No fruit ſhall be taken of any fubDena ad rejungendum, 
unleſs there be a replication firſt entered with and filed 
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by the plaintiff's Six clerk in the cauſe according to the 
courſe of the court, before the iſſuing out of the ſaid 
ſubpena, or at leaſt before the return thereof; and the 
parties upon whom ſuch /ubpena ſhall be a finding 
no replication ſo filed before the return thereof, ſhall have 
the ordinary coſts taxed, Ord. Canc. 45, 102. 

The plaintiff having by his replication put the defendant's 
anſwer in iſſue, to ſupport the points of his bill by teſti. 
mony of witneſſes, he mult ſue out and ſerve a ſubpwna, 
requiring the deſendant to rejoin and join in commiſſion, 
'This writ may be made returnable on any day certain in 
term. It muſt be ſerved by delivering the label to 
the defendant perſonally, ſhewing him, at the time of 
ſervice, the body of the writ under ſeal, or by leav- 


ing the body of the writ, under ſeal, at the defendant's 


dwelling houſe, or place of abode, with one of the family |, 
This mode of ſerving the ſubpœna is rarely done, unleſs the 
defendant live in London or within twenty miles, and 
can be eaſily ſerved; and no benefit or advantage ariſes, 
unleſs it be by . the expence and trouble of procur- 
ing an order for a ſubpœna returnable immediate. The 
moſt uſual method of practice, in all caſes indiſcriminate- 
ly, is to apply by motion in court, or petition to the 
Maſter of the Rolls, for a ſubpwna to rejoin, returnable in- 
mediately, and that ſervice on the defendant's Clerk in court, 
may be decmed good ſervice on the defendant, - This is entire- 
ly of courſe, and never refuſed, And in a country cauſe, 
it is added, that the flaintiff may be at liberty to take cut a 
commiſſion for the examination of witneſſes, [& returnable with- 
out delay, with liberty to execute the ſame in term time] with 


the uſual ens . The 


— — 


If there bes more than one defendant, one or two mult be 
ſerved with labels, and the body of the writ left at the dwell- 
ing houſe of the party laſt ſerved with one of the family. 

* The words in brackets are inſerted or omitted as the caſe 
may require. 

t Thoſe directions are, that the defendant's Clert in court Me), 


in four days after notice ——_ jeis ia commiſſion, and firike con. 
miſſioni. 
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The order being drawn up, paſſed and entered with 
the Regiſter, a præcipe for a ſubpœna to rejoin, returnable 
immediately in the following form, muſt be left at the 
$:bpzna-office, producing the order for the ſubpana paſſed 
and entered when the præcipe is left at the office. 


Subpcena Gilbert Venables to appear in Chancery, ret. 
immediately to rejoin with Hugh Leyceſter. 
Booth Sollicitor. teſted 20 Fane, 1783. 


The form of the writ is as follows. 


«GEORGE the Third, &c. To Gilbert Venables, 
© Greeting. For certain cauſes, offered before us, in 
« our Chancery, We command and ſtrictly injoin you, 
« that laying all other matters aſide, and notwithſtanding 
« any excuſe, you perſonally be and appear before us, in 
« our ſaid Chancery, immediately after the receipt of this writ, 
© whereſoever it ſhall then be; to anſwer concerning thoſe 
things which ſhall be then and there objected to you, 
* and to do further and receive what our faid court ſhall 
have conſidered in this behalf. And this you may in no 
« wiſe omit under the penalty of one hundred pounds, 
“ and have there this writ, Witneſs Ourſelf at Veſtmin- 
« fer, the 20th day of June, in the twenty-third year of 
Hour reign.” 

Courtenay and Courtenay, 


Indorſed By the court, to rejoin and join in commiſſion, in 


the cauſe of Hugh Leyceſter. 


Label. Gilbert Venables to appear in chancery, ret. immed, 
to rejoin with Hugh Leyce/ter. 
a | Courtenay and Courtenay. 


14 


8 


m'fioners names with the plaintiff*s Clerk in court; or, in default 
thereof, that the plaintiff may be at liberty to take out @ com- 
miſfion, directed to his exon commiſſioners. 
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Five ſhillings is paid, if one or two defendants, and 
ſix pence for the additional label where there are three 
defendants,— only three defendants can be inſerted in one 
writ; huſband and wife are reckoned as one defendant. 

The /ubpena being obtained from the Sulpœna- office, the 
plaintiffs Solicitor ſerves it upon the defendant's Clerk in 
court *, by leaving the body thereof at the Clerk in court's 
ſeat in the Six-clerks office with his agent, or perſon— 
ally upon the Clerk in court, ſerving, at the ſame time, the 
order paſſed and entered for the ſubpezna, with ſuch return, 
by leaving a copy of the order with the defendant's Clerk 
in court perſonally, or with his agent, at his ſeat in the 
Six-clerks office, ſhewing the original order paſſed and 
entered; [for unleſs the order be ſerved, the defendant's 
Clerk in court cannot accept the writ, with the extraor- 
dinary return, ] and the ſervice of the order ſhould precede 
or accompany the ſervice of the ſubpœua. 

If the defendant rejoin gratis, or the parties go to com- 
miſſion by conſent, there needs no ul per na to rejoin, 


Prac. Reg. 83. Chan. Ca. 15. 


The /ubpena, returnable immediately, being ſerved as 
before mentioned, after the expiration of four days, ex- 
cluſive of the day of ſervice; the plaintiff's Clerk in 
court proceeds to examine thoſe witnefles on behalf of 
the plaintiff, who live within ten + miles af London, 
by exhibiting interrogatories, in the Examiners office : 
and after he has examined one or two witneſles, or before, 
a rule to produce witnelles muſt be entered in the 


— 


* If there be more than one Clerk in court, one or two mult 
be ſerved with labels, and the body of the writ under ſeal, 
left with the Clerk in court laſt ſerved. 

+ Ord. Canc. 109. 

t The courſe of the court at preſent, is to examine all wit- 
neſles reſident within twerity miles of Londen, at the Examiner“ 


office, and in c:{> of ſickneſs, or other diſability, the Examiner 
Wil atiend he witneſs, 


houſe 
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houſe book, in the Six-clerks office, in that Six-clerks 
diviſion where the cauſe originally began. The rule 
to produce witneſſes expires that day fev*n-night from 
the day on which it is given. The rule may be entered on 
any.day in term, provided it be entered eight days before 
the expiration of the term, otherwiſe it muit be entered 
in the enſuing term. The rule is written in the following 
form in the houſe book in the Six-clerks office, and a 
tranſcript thereof being copied into the rule book of the 
Clerk in court, giving the rule, the book is taken to the 
Regiſter-office to be entered : the Regiſter ſets his initials 
againſt the rule in the margin of the book, for which one 
ſhilling and four pence is paid. The Clerk in court, 
entering the rule, gives a note in writing to the adverſe 
Clerk in court, of ſuch rule being entered. 
The rule is entered in the books in the form following : 
23 January, 1783. 
Lo "FP C A rule is given to the defendant to produce 
e witneſſes. 
Shepherd, Clerk for plaintiff. 


The cauſe being at iſſue + by the /ubpana or appearance 
gratis, to rejoin, either plaintiff or defendant may exa- 
mine, and give a rule to produce witneſſes, as before men- 
tioned, | | 
In a country cauſe, or where the witneſſes reſide above 
ten * miles from London; the examination of witneſſes 
is by commiſſion, iſſued under an order of courſe obtained 
for that purpoſe, and which in general conſtitutes part of 
tne order for a /ubpama returnable immediately; but before 


——_———— 


— 


+ A ſabſæna to rejoin againſt three, only two are ſerved; 
i the plaintiff proceeds to examine, the party not ſerved ſhall 
not be concluded by thoſe examinations, being no party thereto, 
Pr. H. | 

* Ord. Carnc. 109. The courſe of the court is to examine all 
witneſſes wichin 20 miles of London, at the Examiners office. 

this 


298 Vejolnder and jofning in Commiſſion. - 


this commiſſion iſſues, the plaintiff is ordinarily to reply, 


and to ſerve the defendant with a ſubpzna to rejoin, unleſs 
he will rejoin gratis, and join in commiſſion ||. The order 
preſcribes four days for the defendant to join in commiſſion, 
The plaintiff's Solicitor having given his Clerk in court four 
commiſſioners names, any time after the expiration of four 


days excluſive of the day of ſervice of the ſubpana,and of the 


order paſſed and entered, the plaintiff's Clerk in court may 
call upon the defendant's Clerk in court to join in com- 
miſſion. The plaintiff's and defendant's Clerks in court 


having interchangeably given four commiſſioners names, for 


their reſpective clients; the eight names are entered by the 
Clerks in court in their reſpective commiſſion books“: and 
this is termed joining in commiſſion, The plaintiff's Clerk in 
court ſends to his client a lift of the defendant's com- 
miſſioners names, and receives inſtructions to whom of 
the defendant's commiſſioners the commiſſion is to be di- 
reed. "The defendant's clerk in court, in like manner, 
having received inſtructions from his client, to whom of 
the plaintiff's commiſſioners he would have the commiſſion 
directed; the plaintiff's Clerk in court, by note in 
writing, informs defendant's Clerk in court, he is ready 
to firike commiſioners names: and the defendant's Clerk in 
court being prepared, and conſenting, the commiſſion- 
books are produced, and two of the names on each ſide 
are {truck out with the pen by the reſpective Clerks in 
court; tae plainit's Clerk in court firſt ſtriking out one of 
the defendant's commiſſioners names, the defendant's Clerk 
in court then {trikes out one of the plaintiff's commiſ— 
ſtoners names, and ſo alternately, until the eight names are 
reduced to four. "The plaintiff's Clerk in court ma kes 
out the commiſſion for examination of witneſſes (the order 
pailed, entered, and ſerved, being previouſly left with him), 
inſerting the four commiſſioners names therein, which, when 


_— 


|| Prac. Reg. 82. * Ord. Canc. F by 
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ſcaled, he ſends to his client to be executed. The form 
of a joint commiſſion is as follows: 


« GEORGE the Third, by the grace of GOD, &c. 
« To fobn Smith, Edward Mayot, Thomas Warne, and John 


« Henry Bateman, Greeting. Know ye, That we, in con- 
« fidence of your prudence and hdelity, have appointed 
« you, and by theſe preſents do give unto you, any 8 
« three or two of you, full power and authority, diligently 
« to examine * [ all witneſſes whatſoever ] upon certain inter- 
“ rogatories to be exhibited to you +, as well on the part of 
« Hugh Leyceſter, complainant, as on the part of Gilbert 
„% enables, defendant, or of ether of them. And therefore 
« we command you, any þ three or two of you, that, at 
certain days and places to be appointed by you for 
« that purpoſe, you do cauſe the ſaid witneſſes to come 
before you, and then and there examine each of them 
« apart, upon the ſaid interrogatories on their reſpective 


_ 


——— 


— * 
—— — — * LA — ö 


Where there are ſeveral defendants, who have ſeveral 
Clerks in court, the words, ** any two or more of you, &. 
are inſerted, and thoſe in italics omitted. 

In a commiſſion to examine a witneſs de bene ze, the name 
of the party to be examined mult be inſerted thus, leaving out 
the words included within the brackets, Sir John Chetwode 


of Agdon in the county of Cheſter, Baronet, de bene ett. 
+ Sometimes the commiſſion is obtained on the part of the do- 


fendant, and the plaintiff joins therein ; then the words in italics 


are Omitted, and in their place the following are inſerted, “ as 


con 


well on the part of defendant, as on the part of : 
plainant, or of cither of them. And, c.“ Or if the com- 
miſſion be made out ex parte, the following words, « ox the 
fart of — againſt And therefore, &c. And the label 
is made to correſpond with the tenor of the writ. 

t Where there are ſeveral defendants, who have ſeveral 
Clerks in court, omit the words three or taube, and in their 
place, inſert any t4v0 or Mere. 


«© corporal 
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& cerporal oaths firſt taken before you, any three of two 
« of hu, upon the holy Evangeliſts; and that you do take 
& (1h their examinations and reduce them into writing 
« on parchment, and when you ſhall have ſo taken them, 
© you are to ſend the fame to us in our Chancery 
% (irfert return) whereſoever it ſhall then be cloſed up, 
“ and under your ſeals, or the feals of three or two of 
& you, diſtinctly and plainly ſet together with the {aid 
& jincerroz-atories, and this writ, And we further com- 
« mand you, and every of you, that before you act in or 
« ge preſent at the ſwearing or examining any witneſs or 
& witucties, you do ſeverally take the oath firſt ſpecified in 
che {chedule hereunto annexed. And we do give you, 
any three, two, or one of you, full power and au- 
thority, jointly or ſcverally, to adminiſter ſuch oath 
„i the reſt, or any other of you, upon the holy Evan- 
& celifts. And we further command, that all and every 
the clerk or clerks, employed in taking, writing, 
„ tranſcribing or ingrofling, the depoſition, or depoſitions, 
of witneiles to be examined, by virtue of theſe pre- 
„ ſents, fill, befor: he or they be permitted to act as 
„ clerk, or Cierks,. a: reſaid, or be preſent at ſuch ex- 
« amination, ſeverally take the oath laſt ſpecified in the 
„ faid ſchedule annexed. And we allo give you, or any 
© one of you, full power and authority, jointly and 
« ſeverally, to adminifter ſuch oath to ſuch clerk or clerks 
upon the holy Evongeliſts. Witneſs Ourſelf at J//t- 
e minftcr, tue — day of in the — year of our 


„ rein,” 
Setbell, Winter. 
Indorſed, By order of court, 


Label. 70 (inſert commiſſioners) Gents, any three or two of 
| them, G COnvitiff.on te examine * witneſſes, as well on the 


—— 


In 2 commifion to examine a witneſs de bene c//e, inſert 
the name ot the parte to be examined thus, Sir Jchn Chetavode 
; N 


part 


'0 
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part of Hugh Leyceſter, plaintiff, as on the part of 

Gilbert Venables, defendant, returnable (without 

delay) on 2 days notice to the defendant. 
Sewell, Winter. 


To this commiſſion are annexed the FO forms of 
oaths (printed upon parchment), to be adminiſtered to the 
commiſſioners, and to their clerks. 


The Commiſſioner s Oath. 


« You ſhall, according to the beſt of your {kill and know- 
« ledge, truly, faithfully, and without partiality to any or 
« either of the parties in this cauſe, take the examinations. 


* 


and depoſitions of all and every witneſs and witneſſes, pro- 


« duced and examined by virtue of the commiſſion hereunto 
« annexed, upon the interrogations now produced, and left 
« with you. And you ſhall not publiſh, diſcloſe, or make 
« known to any perſon or perſons whomſoever, except to 
« the clerk or clerks by you employed, and ſworn to 
* ſecrecy, in the execution of this commiſſion, the con- 
“ tents of all or any of the depoſitions of the witneſſes, 
or any of them, to be taken by you and the other 
« commiſhoners in the ſaid commiſſion named, or any of 
„them, by virtue of the ſaid commiſſion, until publica- 
« tion ſhall paſs by rule or order of the high court of 
© Chancery.” —— So help you God. 


The Clerk's Oath, 


« You ſhall truly, faithfully, and without partiality to 
* any or either of the parties in this cauſe, take and 
* write down, tranſcribe and ingroſs the depoſitions of 
* all and every witneſs and witneſſes, produced and ex- 
* amined by the commiſſioners, or any of them, named 
in the commitllion hereunto annexed, as far forth as you 
* are directed and employed by the ſaid commillioners, 
or any of them, to take, write down, or ingroſs the 
* ſaid depoſitions, or any of them. And you ſhall not 


„ publiſh, 


** 


** 


La 
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« publiſh, diſcloſe, or make known to any perſon or per- 
c“ ſons whomſoever, the contents of all or any of the 
& depoſitions of the witneſſes, or any of them, to be 
« taken, wrote down, tranſcribed, or ingroſſed by you, 
« or whereto you ſhall have recourſe, or be in any wiſe 
“ privy, until publication ſhall paſs by rule or order of 
& the high court of Chancery.“ So help you God. 


Theſe commiſſions are made returnable on a general 
return day, or on any day certain in term, and they are 
not unfrequently made returnable without delay; which 
return, if the commiſſion be made out in term time, holds 
to the firſt return of the enfuing term; if made out in the 
vacation, to the laſt return of the ſubſequent term. 

A commiſſion returnable /ine dilatione, if it be within 
the kingdom, muſt be returned by the ſecond return of 
next term: if executed afterwards, it is void, and the 
depoſitions will be on motion ſuppreſſed. 2 Fern. 197. 
But this ſeems now to have been determined otherwiſe ; for 

if a commiiſion in England be taken out in the vacation, and 
has not a certain return, but only ſie dilatione, it does 
not expire the firſt day of the following term, but may be 
continued in execution the whole of the next term to the 
laſt return. 3 Att. 593. 

By the rule of the court, the plaintiff is firſt intitled to 
the ſuing out and carriage of the commiſſion to exa- 
mine witneſſes, and conſequently the appointment of the 
time and place of executing it T. But if the defendant 
has witneſſes to examine, who live beyond ſea, where the 
plaintiff has none, it ſhould ſeem otherwiſe : for in ſuch caſe 
he ſhall have a commiſſion granted him, for examining his 
witneſſes only. And ſo he ſhall, if his witneſſes live far 
diſtant from the plaintiff's, as ſixty or eighty miles; or if, 
when the, cauſe is at iſſue, the plaintiff will not go on to 
commiſſion, the detendant may have a commiſſion to exa- 


t 1 Pr, Alm. 17. 3 Ath. 593. 
mine 
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mine his own witneſſes, and ſhall have the carriage thereof; 
but in all theſe caſes, the plaintiff may join in commiſſion, 
and croſs examine the defendant's witneſſes, if he be fo 
adviſed. And when the plaintiff commits any groſs abuſe 
in the execution of the firſt commiſſion, the defendant 
{hall have the carriage of the ſecond, or where a com- 
miſſion, loſt by him who had the carriage of it, is renew- 
ed, the other ſide commonly hath the carriage thereof. 
Prac. Reg. 8 3. Toth. 16. 3 Pr. Alm. 62. 

Inſome caſes, the court will indulge the defendant with an 
order for a duplicate of the commiſſion, eſpecially if it be 
doubtful whether the plaintiff will execute his commiſſion or 


not, and more eſpecially if he be forced on by the defendant, : 


as in an injunction cauſe, where delay is generally the 
object of the ſuit, and where the plaintiff, who has the 
carriage of the commiſſion, refuſes to give notice of the 
execution, or does not intend to execute it, then the de- 
tendant may make uſe of his duplicate, and proceed to the 
examination of his witneſſes. | 

When a commiſſion is awarded to examine witneſſes, 
if by default of him that hath the carriage of the com- 
miſon, or by his commiſhoners nothing is done, he 
{hall bear all the charges that the other fide was put unto 
about that commiſſion, either for fees of courts bringing 
or entertaining commiſſioners or witneſies, or otherwiſe, 
to be aſcertained before the Maſter by the oath of the party, or 
of him that diſburſed the money for kim, and ſhall renew 
the commiſſion at his own charges. Ord. Canc. 108. 

When the parties have joined in commiſſion, and ſtruck 
names, they proceed to make out a joint commiſſion to exa- 
mine witneſſes : but if the defendant's Clerk in court being 
ſerved with the uſual order © for a /ubp&na to rejoin, re- 
„ turnable immediately, and for a commiſſion to examine 
„ witnefles,”” &c. and a ſ/ubpana to rejoin accompany the 
ſervice of that order; after four days, excluſive of the day 
ot ſervice of the order and /u>pzna, the plaintiff's Clerk 
in court may, in firictneis, call upon the defendant's 
3 Clerk 
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Clerk in court to join in commiſſion; and upon neglect, 
or refuſal, to give the commiſſioners names within four 
days, the plaintiff may take his commiſſion e parte : and 
in that caſe, notice of executing the commiſſion is not 
neceſſary; although this practice is in ſtrictneſs regular, it 
is never cloſcly adhered to, fair practitioners always allowing 
the adverſe party a reaſonable time to procure commiſ- 
ſiongrs names; nor will any Clerk in court be eaſily pre- 
vailed upon, ſo far to deviate from the courteſy which exiſts 
among themſelves, as to enforce the ſtrict line of practice 
before mentioned, without ſome urgent and ſpecial reaſon; 
and the court would, on application, allow a defendant a 
reatonable tme to procure commillioners names from the 
country. | 

Sometimes a party will join in commiſſion, and 
afterwards refuſe, of neglect, to ſtrike commiſſioners 


names; an application muſt in that caſe be made to the 


Maſter of the Rolls by petition (vid. Petition) to ſtrike 
commiſſioners names, and his honour will, at Eis diſcretion, 
ſtrike out to of the names, the four given by the petitioning 
party being inſerted for that purpoſe in the petition ; but 
this proceeding will not prevent ihe petitioner's Clerk in 
court from ſtriking out ſuch two of the adverte party's com- 
miſſioners as he would have done, had no ſuch applicati- 


tion been neceſlary; and the commiſſioners names thus 


procured, are to be inſerted in the commillion to examine 
witnellcs, . 
Commiſſioners ought to be indifferent perſons: And 
after commiſſioners are ſtruck, if it be diſcovered, that 
one or more of the commiſſioners is or are nearly allied, of 
council, ſolicitor *, maſter, or partner with the plaintiff, 
or defendant z or any apparent cauſe of partiality, or ſiding 


* One who has been Solicitor in a cauſe is not to be com- 
miſſoner in the ſame cauſe. Gedb. 193. Forteſeue v. Corkes 
Bunb, 289. | 

with 
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with either party, can be ſhewn, the court upon motion, 
or the Maſter of the Rolls upon petition, will order the 
oppoſite party to name commiſſioners de novo, in the 
place of one or more of them ſo complained againſt, or that 
the commiſſion iſſue ex parte, becauſe, tho' the commiſſion- 
ers are named by the party, yet that is but by way of pro- 
poſal to the court, for they are the miniſters of the court, 
and therefore muſt be impartial. 

No commiſſion to examine witneſſes ſhall be executed 
in London, or within ten & miles thereof, without ſpecial 

order firſt obtained upon affidavit made of the party's in- 
ability to travel*, or other good matter, and all depoſitions 
taken by commiſſion in London, or within ten miles thereof, 
without ſpecial order as aforeſaid, ſhall ſtand ſuperſeded po 
fafo, and not allowed to be read as evidence at the hearing 
of the cauſe. And the parties who ſhall cauſe the ſame to be 
executed ſhall ſuffer ſuch puniſhment for their contempt and 
irregularity, as the court ſhall direct. Ord. Canc. 109. 

The reſidence of witneſſes beyond ſea, or out of the 
juriſdiction of the court, whoſe teſtimony will be material 
to ſome of the parties in the ſuit, frequently occaſions an 
application for a commiſſion to examine witneſles abroad, 
and, if foreigners, in their own language. 

This commiſſion, like all commiſſions for the examination 
of witneſſes, never iſſues but by order of court; the firſt and 
leading ſtep towards obtaining an order for a commiſſion 
of this nature is the making and filing an affidavit, ſtating 


that ſome of the witneſſes whoſe evidence will be material, 


and whom it will be neceſſary to examine on the behalf 
of the party making the application (plaintiff er defendant), 


St. — 


The preſent practice is, to execute no commiſſion to examine 
witneſſes within twenty miles, which ſeems to have been the 
practice formerly. Ord. Canc. 53. 

* The Examiner will attend and examine a per/en ſo circumſtan- 


c:d, and a Maſter will go to the party to fexear him to the interro- 
gatorier, 
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reſide at - (naming their place of reſidence), and that 
the party cannot ſafely proceed to the hearing of the cauſe 
without the teſtimony of thoſe witneſſes. The order may be 
obtained by motion in court or petition to the Maſter of the 
Rolls: If the order be applied for by motion in court, notice in 
writing of the party's intended motion for a commiſſion to 
examine witneſſes at ——— (the witneſſes place of reſidence) 
muſt be ſerved on the adverſe Clerk in court, by leaving a 
true copy of ſuch notice with the Clerk in court perſonally, 
or with his agent at his ſcat in the Six-clerks office, on 
the day next but one before the motion is to be made, 
unleſs Sunday intervenes “. The affidavit being filed at the 
Affidavit- office, and an office copy thereof taken to read 
in court, when the motion comes on the court will exer— 
ciſe a diſcretion upon the caſe made to ſuſtain the motion 
for a commiſſion; and if the ſubſtantial juſtice of the ſuit 
require the teſtimony of the witneſſes abroad, and the ap- 
plication be in a proper and early ſtage of the cauſe, the 
court ſeldom or never denies making an order as of courſe 
upon the affidavit before mentioned for a commiſſion, 
with a return ſooner or later according to 'the exigencies 
of the caſe, either without delay, or on a general return 
day in a future term, as mentioned in the notice of motion, 
or in the inſtructions to council. If the order for a com- 
miſſion to examine witneſſes abroad be applied for by 
petition to the Maſter of the Rolls, the affidavit before 
ſtated muſt be annexed to the petition, and left at the 
Secretary's office in the KRolls-yard, and his honour will 
grant the prayer of che petition, as of courſe; the petition 
anſwered being taken and left at the Regiſter- office, the 
order muſt be drawn up, paſſed, and entered at that office, 
and a true copy of the order ſo paſſed and entered muſt 
be ſerved upon the adverſe Clerk in court, in like 
manner as the notice of motion before mentioned. The or- 


— — 


tO 


* It would be very proper to make and file an affidavit of ſer- 
vice of the notice to obviate any inconvenience if the adyerſe 
party do not appear, | 


der 
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der for a commiſſion to examine witneſſes abroad ſtates the 
affidavit, whereon the order is made, and then gives the 
party applying leave to ſue out a commiſſion to examine 
witneſſes at (their place of reſidence) returnable with- 
out delay, or on a general return day, with the uſual di- 
rections T. Sometimes the order directs the defendant to 
name an agent to whom notice of executing the commiſ- 
ſion is directed to be given. | 


This order drawn up, paſſed and entered at the Regiſter- 
office (the council's brief on the motion being left with 
Regiſter for that purpoſe), after a true copy thereof has 
been ſerved as before directed upon the adverſe Clerk in 
court, the original order muſt be left with the party's 
Clerk in court making out the commiſſion. The return 
of this commiſſion to examine abroad may be without delay, 
or on a general return day in term 4. The return depends 
upon the diſtance of place where the execution of the com- 
miſſion is intended to be had; if the execution be in the 
Eaft Indies, the return of the commiſſion muſt be ſo timed 
as to allow for the execution thereof, the delay of the 
voyage, and other incidental circumſtances, 


A commiſſion to examine witneſſes out of England, re- 


turnable without delay, ex vi termini, imports no definite 
time wherein the party is reſtricted to return the com- 
miſſion &; but this latitude of returning the commiſſion 
muſt not be converted to oppreſſive purpoſes, for if the 
commiſſion be not executed and returned within a reaſonable 
time, due allowance being made for the diſtance and other 
concurrent circumſtances of time and place, the court, 
upon application by motion, will interpoſe, if it appear that 
unneceſſary or wilful delay has been occaſioned ; and pro- 
bably, ifit be a groſs caſe, the court will ſo far interfere as 


po 


n 


* Ante, 295, ” g 
+ Without delay ſeems the better method, 
A commiſſion returnable fine dilatione to be executed in 


England has a certain return, 2 Vern. 197. 3 4th, 593. et wid 6 
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to make an order upon the party to expedite and-return the 
commiſſion by a limited time, or order publication to paſs, 
and let the cauſe proceed on to a hearing; for otherwiſe 
commiſſions of this ſort might be obtained with a view to 
delay or defeat the ends of juſtice, which the court is ever 
jealous of, and in {imine checks any proceeding tending there- 
to. When a commiſſion is made returnable in term, on a 
general return day, the return 1s uſually ſettled among 
the Clerks in court or Solicitors, or by the court if they 
differ: the order made upon the application for the com- 
miſſion generally appoints the return, which is always re- 
gulated according to the diſtance and difficulty of car- 
rying, executing, and returning the commiſſion, 

The order being regularly drawn up, paſſed, entered, and 
ſerved in manner before ſtated, commiſſioners names are to 
be applied for, as in the ordinary courſe of proceeding under 
an order for a commiſſion to examine witneſles in England. 
It is uſual, in commiſſions to examine witnelles abroad, 
to inſert eight or more commiſſioners names; this is done 
to obviate all accidents which might prevent the execution 
of the commiſſion, by ablence or death of any of the 
commiſſioners on either ſide . The commiſſioners names 
are procured, or in default the commiſſion taken ex parte 
purſuant to the directions of the order for the commiſſion, 
in like manner as under the ordinary commiſſion for 
examining witneſſes in England and in the preceding 
pages of this work fully explained. 

A commiſſion to examine witneſſes beyond ſea, in a 
foreign language, differs in point of form from the ordinary 
commithon for examination generally, The Clerk in 
court for the party obtaining the order makes out the com- 
miſſion for the examination of witnefles abroad, the form 
whereof is the ſame as for examination of witneſſes gene- 
rally, . unleſs it be a commiſhon to examine foreigners 
abroad in their own language, and a commiſſion for that 
purpoſe is as follows : 


* —_ 
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A Commiſſion to examine Mitneſſes abroad and in a foreign Lan— 
| guage. 

GEORGE the Third, &c. To (commiſſioners) Greet- 
ing. Know ye, That we, in confidence of your prudence 
and fidelity, have appointed you, and by theſe preſents do 
give unto you, any two or more of you, full power and autho- 
rity, diligently to examine all witneſſes whatſoever upon 
certain interrogatories to be exhibited to you, as well on the 
part of A. B. complainant, as on the part of C. D. defendant, 
or cither of them. And therefore we command you, any two 
or more of you, that at certain days and places to be ap- 
pointed by you for that purpoſe, you do cauſe the ſaid wit- 
neſſes to come before you, or any hoo or more of you, and 
then and there examine each of them apart, upon the ſaid 
interrogatories, on their reſpective corporal oaths to be firſt 
taken before you, any two or more of you, ſolemnly *, And 
that you do take ſuch their examinations and reduce them 
into writing on parchment, and when you ſhall have ſo 
taken them, you are to ſend the ſame to us in our Chancery 
(wityonut delay), together with the ſaid interrogatorics and the 
ccrtiacate herein aſter deſcribed, wherefocver it ſhall then 
be, cloſed up under the ſeals of you, any two or more of you, 
diſtinctly and plainly ſet together with this writ. And we 
further command you, and every of you, that before any one 
of you act in or be preſent at the ſwearing or examining any 
witneſs or witnelles, you do ſeverally take the oath firſt ſpeci- 
hed in the ſchedule hereunto annexed, And we give you, any 
three, two, or one of you, full power and authority, jointly 
or ſeverally, to adminiſter ſuch oath to the reſt, or any other 
of you, upon the holy Evangeliſts. And we turther com- 
mand, that all and eyery the clerk or clerks, employed in 
taking, writing, tranſcribing, or ingroſſing the deppſition 
or depoſitions of witneſſes to be examined by virtue of 
thele preſents, ſhall, before he or they be permitted to act as 
Clerk or clerks, as aforeſaid, or be preſent at ſuch exami- 


nation, ſeverally take the oath laſt ſpecified in the ſaid ſchedule 
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* Or according to the euſtom of the country, 
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annexed. And we alſo give to you, or any one of you, full 
power and authority, jointly or ſeverally, to adminiſter ſuch 
oath to ſuch clerk or clerks, upon the holy Evangeliſts. 
And we do further give and grant unto you full power and 
authority, and do by theſe preſents command you, that you, 
or any two or more of you, do, after you have ſo entered 
upon the execution of this commiſſion, ſwear one or more 


interpreter or interpreters, upon his or their oath or oaths, 


ſolemnly well and faithfully to interpret the oath or oaths, 
and interrogatories which ſhall be adminiſtered and exhibited 
by either party, to any of ſuch witneſſes, who do not under- 
ſtand the Engliſh language; and alſo to interpret their re- 
ſpective examinations, and depoſitions, taken to the ſaid in- 
terrogatories. And we further command and direct, that 
you, or any tws or more of you, do certify to our Chancery, 
in what manner the oath or oaths ſhall have been adminiſter- 
ed by you, to the ſeveral witneſſes reſpectively, who ſhall 
have been examined under the commiſſion, and of what re- 
ligion each and every of the ſaid witneſſes reſpectively is or 
are, Witneſs Ourſelf at 1/:/tminſter, the 20th day of 
June, in the twenty-third year of our reign. | 


Sewell, Winter 
Indorſed, By order of Court, 


Label. To (commiſſioners) any three or two of them, a com- 
miſſion to examine witneſſes abroad, at as well on 
the part of A. B. plaintiff, as on the part of C. D. de- 
fendant, returnable (without delay) on fourteen days 
notice to the dfendant's commiſſioners (or ſuch perſon as the 

order directs or the ſollicitors agree upon). | 
Sewell, Winter. 


To this commiſſion are annexed the uſual oaths printed up- 
on parchment, for the commiſſioners and their clerks; the 
variation in the writ, when obtained on the part of defendant, 


or ex parte, are preciſely the fame as in the ordinary com- 
miſſions *. 


* Page 298, 
| | Com- 
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* 


Commiſſiuns to examine Witneſſes de bene eſſe 


Are very uſual where witneſſes to a diſputable fact are 
far advanced in years *, or in danger of dying before they 
can be examined in chief, ſo that there is a probability of 
loſing their teſtimony ; and where witneſſes are going to 
India, or other remote parts , from whence they cannot 


return in time to be examined in chief, or are foreign mer- 


chants, or ſailors, and about to depart to their own country, 


in either of theſe caſes, to prevent a failure of juſtice, the 


teſtimony of ſuch witneſſes may be preſerved and taken by 
examination de bene eſſe. The reaſon why the court allows 
the taking depoſitjons de bene efſe, is either from a contempt 


in the party in not anſwering, and thereby preventing the 


joining of iſſue, or elſe where the party is in danger of loſing 
the teſtimony of his witneſſes, by any of the events before 
mentioned, ſo that there may be a ground to apprehend 
their not living, or returning to England, to be examined in 
chief; but if thoſe witneſſes do live, or return, and can be 
examined in chief, their depoſitions de bene «//e fall to the 
ground, and are as it were buried, having anſwered the 
whole purpoſe for which they were taken +. 

To authorize an application for leave to examine wit- 
neſſes de bene eſſe, a ſuit muſt be previouſly inſtituted, and 
ordinarily the ſervice of ſubpœna, to appear and anſwer, 
precedes the application for this examination, tho' this latter 
ſtep in urgent caſes may be diſpenſed with, A commiſſion 
to examine witneſſes ge bene eſſe, iſſues always by order of 
court, obtained for that purpoſe, at the inſtance of either 
party, on motion in court or petition to the Maſter of the 
Rolls, grounded upon the Six-clerks certificate, of the bill 


L.A. a „ 


* A witne{s aged 70 years, verified by affidavit, is held to be 
of itſelf a ſufficient ground to order him to be examined de bene 
. A witneſs was ordered to be thus examined, on affidavit that 
the plaintiff could not prove a material fa& by any other per- 
ſon, though the witneſs was neither old, infirm, or going be- 
vond ſea. 3 Vn. 77. Meſ. 389 

$ Prac. Reg, 166, + 1 ms, 568. 
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being filed, and an affidavit of the party applying (plaintiff 
or defendant) ſtating the age, inſirmity, &c. of the witneſs 
to be examined, that he is a material witneſs in the cauſe, 
and without whoſe teſtimony the party making the affidavit 
cannot ſafely proceed to the hearing of the cauſe, and the 
court will make an order as of courſe for the examination of 
the witneſs de bene e A plaintiff applying for leave to 
examine de bene eſſe, before ſubpena ſerved, gives no notice 
thereof to the defendant, an affidavit to the purport before 
mentioned is ſufficient to found the application upon, and 
the examination de bene efſe is ordered of courſe ; ſo if a de- 
fendant be in contempt for not appearing or anſwering, no 


notice of motion is given to the party in the one caſe, or to 


his Clerk in court in the other, and notice in any caſe ſeems 
to be optional, for if the application be by petition to the 


| Maſter of the Rolls, no notice can be given; but if the de- 


fendant has appearcd, if the application be by motion, it is 
uſual to give notice in writing to the Clerk in court, The 
examination de bene eſſe before proceſs ſerved, or where the 
defendant is in contempt for not appearing, is ex parte; in 
all other caſes, the order to examine de bene eſſe muſt be 
ſerved upon the adverſe Clerk in court, by leaving a copy 
thereof with the Clerk in court perſonally, or with his 
agent, at his ſeat in the Six-clerks office; in both caſes 
ſhewing the original order paſted and entered, at the time 
of ſervice, in order to give the adverſe party an opportunity 
of inquiring into the regularity of the proceeding, as alſo in 
conformity to the order directing ſuch notice, and for the 
party to join in commiſſion, &c. by which he is intitled to 
croſs examine the witneſs to be exaniined de bene efſe if he 
be ſo adviſed; and as the order names the particular wit- 
neſſes to be examined, any witneſs not named in the order 


cannot be examined without an order for the examination 


of ſuch witneſs, and therefore it is that a party having wit- 
neſſes to examine de bene eſe, and a commiſſion to that effect 


being obtained at the inſtance of the adverſe party (in order 


to avoid the expence of another commiſſion) will frequently 
apply 
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apply for leave to examine ſuch and ſuch witneſſes (naming 
them) at the execution of the commiſſion, already obtained 
(by the adverſe party) in the cauſe. 

The order, after taking notice of the affidavit, gives the 
party applying (plaintiff or defendant) leave to examine 
ſuch and ſuch perſons nominatim, as witneſſes for him in the 
cauſe, de bene eſſe, with liberty to take out a commiſſion for 
that purpoſe, with the uſual directions *. The affidavit 
being filed, and the order drawn up, paſſed and entered, at 
the Regiſter-office, is to be ſerved upon the adverſe Clexk 
in court, if an appearance has been entered, the ſubſequent 
procedure of joining in commiſhon, &c. or ſuing out a com- 
miſſion ex parte, is, mutatis mutandis, the ſame as upon 
a general commiſſion for examination of witneſſes, and in 
the preceding pages of this work fully explained +, 

'The Clerk in court makes out the commiſſion, the order 
for that purpoſe, being previouſly left with him. The com- 
miſſion, in point of form}, is nearly the ſame as an ordinary 
commiſſion to examine witnefles; generally the variation is 
occaſioned by the order, directing the examination of a par- 
ticular witneſs by name de bene eſſe, and not to examine 
witneſſes generally, for if the witneſs after the cauſe is at 
iflue be alive, or return from beyond ſea, ſo as to be ex- 
amined in chief, his depoſition de bene eſſe cannot be regu- 
Jarly read, or publiſhed. 


Eramination of Witneſſes, 


HE ſubpeyna to rejoin, or rejoining gratis, puts 
the cauſe completely at iſſue between the parties, 
and to prove the facts alledged by the pleadings on each 


_— _ 
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4 Page 300, ante, 
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fide is the next concern: This is done by examination ot 
witneſſes, and taking their depoſitions in writing upon 
interrogatories, or queſtions in writing, formed ſor that 


- purpoſe, according to the manner of the civil law. An- 


-crently the examination of witneſſes was before a judge of 


the court, whoſe province it was to diſcriminate between 


a plain conſiſtent narrative of facts, and a ſuſpicious, un- 
connected, deſultory tale. The examination in Chan- 
cery was originally before the Maſter of the Rolls, and 


therefore it ſhould ſeem that the examination might be 


upon the bill without interrogatories drawn and framed 
as the Examination with the Canoniſts might be upon the 
lilellus articulatus : The Maſter of the Rolls having left the 
examination of witneſſes to his Clerks as the Barons of 
of the Exchequer did to their Clerks, gave riſe to interro- 


gatories, or queſtions in writing drawn and framed by 


the council for the reſpective parties, whoſe witneſſes were 
to be examined, for the purpoſe of ſubſtantiating the 
allegations on each fide: from thenceforward the exami- 
nation before the Judge fell into deſuetude, and a practice 
aroſe, which ſince obtained, of examining by interrogato- 
ries exhibited in court at the Examiner's office, or before 
commiſſioners where a commiſſion is neceſſary: for the 
purpoſe of examining witneſſes within twenty miles of 
London, there is an Examiner's office appointed *; but for 


3 


— — — —— 


* The circuit within which the Examiners have exdufive 
right of examination, ſeems ſomewhat undefined, unleſs the ſub- 
ſequent orders of Chancery, made by Lord Clarendon and vir 
Harbotile Grimflon, may be ſaid to have virtually annulled the 
precedent orders according to the rule of law, that /eges poſte- 
rrores priores abrogant. Ic appears from two orders made the 3d 
Now. 11 Car. 1636. and 15 Cd. 1651. occaſioned by differences 
between the Six-clerks, and the Examiners, ſtating among other 
2bufes and encroachments, the taking out and executing com- 
miſſions in or about London, contrary to the, known rules and 
Practice 


Examination of Witneſſes. 31; 


evidence who live more than twenty miles from London, 
a commiſſion to examine witneſſes is granted of courſe, 


to 


— ——— 


practice of the court, that no commiſſion ſbould be executed in; 
cr within twenty miles of London, as alledged by the Examiners. 
Lord Keeper Coventry, upon the firſt of theſe orders, declined 
making any deciſion, and ordered precedents to be ſearched. The 
ſecond application underwent a ſimilar fate from the Lords com- 
miſſioners. The matter being thus left open and undetermined, 
Lord Clarendon and Sir Harbottle Grimſton, after great delibe- 
ration, and with a view to reform and correct the abuſes 
crept into the practice of this court, defined the exclufive right 
of examination of the Examiners, by making an order, that no 
« commiſſion, ad examinandum teſtes, be executed in London, or 
« within ten miles thereof, without ſpecial order firſt obtained, 
«« upon affidavit made of the party's inability to travel, or 
other good matter; and that all depoſitions taken by com- 
« miſſion in Londen, or within ten miles thereof, without 
* ſpecial order as aforeſaid, ſhall ſtand ſuppreſſed and ſu- 
«« perſeded iþ/o facto, and not allowed to be read as evidence, 
at the hearing of the cauſe. And the parties who ſhall cauſe 
«« the ſame to be executed, ſhall ſuffer ſuch puniſhment for 


their contempt and irregularity as the court thall think fit.” 
Ord, Canc. 109. 


An idea in contradiction to this order has for many years pre- 
vailed ; few or no commiſſions to examine witneſſes are now exe- 
cuted within 20 miles of London. 


The heavy expences attending the examination of witneſſes 
by commiſſion principally incurred by the extravagant entertain- 
ment of the commiſſioners and witneſſes, ſeem to be a very ſtrong 
argument in favour of the modern practice; and as a ſaving of 
expence is or ought to be an object in the proſecution of every 
ſuit, ſo the examination of witneſſes ſhould be at the Examin- 
er's office, in all caſes where it can be done with convenience, 
and at leſs expence than by commiſſion, The examination at 
the Examiner's office of all witneſſes reſident within twenty 
miles of London, in excliſion to the examination by commiſſion 
within that diſtrict, has by long uſe and acquieſcence ripened into 

an 
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to take the depoſitions there: ſo if witneſſes reſide beyond 
ſea, a commiſſion may be obtained to examine them there, 
upon their oaths, and if foreigners, upon the oaths of ſkilful 
interpreters +, | 

The examination of witneſſes at the Examiner's office, 
or by commillion, may be diverſiſied, and conſidered under 
theſe ſeveral heads: 

The examination of witneſles originally, 

The croſs examination. 

The examination of witneſſes in perpetuam rei memoriam. 

The examination of witneſſes de bene eſſe. 


The examination of witneſles to the credit of a witneſs 

already examined. 

A practice formerly obtained in certain cafes, of exa- 
mining witneſſes to particular points after publication pal- 
ſed in the cauſe, ad informandum conſeientiam judicts, or where 
at the hearing the court entertained doubts ; and the depo- 
ſitions, thus taken, were delivered to the Lord Chan- 
cellor or Lord Keeper, ſealed up, and were not to be 
opened or publiſhed but by conſent or ſpecial order . This 
mode of examination has becn of late years diſuſed; no 
examination of this nature appearing to have been taken 
within the preſent century: and the object of this work be- 
ing a compilation of practical knowledge, according to 
the modern arrangement of practice, with a view to elu- 
cidate the courſe of the court as at preſent underſtood ; 
this antiquated ſpecies of examination will be conſidered 
as obſolete, and conſequently out of uſe, 


td 


E 


an ni verſal and eſlabliſbeu practice; and to prevent the improper 
uſe of commiſſions ſo near London, it were much to be wiſhed the 
court would by ſome future order adopt and confirm it. | 
+ It has been held that the depoiition of an heathen, who 
believes in the Supreme Being, taken by commiſſion in the moſt 
folemn manner, according to the cuſtom of his own country, 
may be read in evidence. Omychund v. Barker. 1 Ait. 21. 
| Ca. 37, 83. 1 Ch. Ca. 228. Toth. 23, 
In- 
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Interrogatories are queſtions in writing (which, and 
which only, are to be propoſed to, and aſked of, 
the witneſſes in the cauſe) adapted to ſuſtain the caſe 
made by the plaintiff or defendant exhibiting them, the 
teſtimony of whoſe witneſſes is requiſite to enable the 
court to do full and ſufficient juſtice, "Theſe interrogato- 
ries muſt be ſhort and pertinent, not leading or * directory, 
as, Did not you ſee this? or, Did not you hear that? For if they 
be ſuch, the depoſitions taken thereon will be ſuppreſſed +, 
and not ſuffered to be read in evidence. 

Interrogatories are termed original, when exhibited on 
the part of him who produces the witneſs; or croſs inter- 
rogatories if filed on the behalf of the adverſe party to exa- 
mine a witneſs produced on the other fide, and plaintiff or 
defendant may exhibit original or croſs interrogatories, 


The interrogatories were anciently annexed to the com 


miſſion for examination of witneſſes, and ſo now they 
are ſuppoſed to be; according to the preſent eſtabiſhed 
practice, the interrogatories are uſually delivered in to the 
commillioners, at the opening of the commiſſion to exa- 
mine witneſſes ; for the commiſſioners can examine only 
upon the ſchedule of interrogatorics exhibitedat the opening 
of the commiſſion, and no new interrogatories can be ex- 
hibited before the commiſſioners without leave of the court g. 


E becauſe 


* Ord. Canc. 173. 4 Inft. 279. 

+ If an interrogatory be leading, that is ſufficient to ſuppreſs 
the depoſition. 2 Vern. 472. arg. 

Where a commiſſion is taken out for the examination 
of witneſſes, there no new interrogatories, or ſet of inter- 
rogatories, can be exhibited, without motion and order of 
court; and the reaſon was ſaid to be, becauſe the commiſſioners 
are private perſons, and not ſworn, and are called plain- 
tiff's commiſſioners, and defendant's commiſſioners, and there- 
fore, without leave of the court, no new interrogatories can 
be added before them, Preced. in Ch, 386. Paſch. 1714. An 


order 
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— 


becauſe the commiſſion is to examine upon ſuch interro- 
gatories as are ſuppoſed to be annexed to the commiſſion, 
or ſuch as are delivered in at the opening of the com- 
miſſion, which now come in the room of thoſe formerly 
annexed. Before the Examiner the party might exhibit 
anew ſet of interrogatories, for that is ſuppoſed to be the 
examination in court by the Judge, and the Judge might 
have examined upon interrogatories ex re natd out of the 
articles, The orders in Chancery made by Lord Claren- 
don and Sir H. Grimſton ſeem to have new modelled this 
practice, by ordaining that © where witneſſes are exa- 
«© mined in court upon a ſchedule of interrogatories, there 
„ ſhall be no new interrogatories put in to examine the 
% ſame witneſſes. Ord. Canc. 103. but new interroga- 
tories may be exhibited in court, for examining new wit- 
neſſes at any time before publication, though there has 
been a joint commiſſion executed in the country, And 
the court will, on motion, give leave on a ſupplemental 
bill to add to the firſt interrogatories, ſo as the new in- 


terrogatories contain nothing but what relates to the ſup- 
plemental matter. Prac. Reg. 221. 


The above order in its literal import conveys an idea, 


that no witneſs can be examined upon more than one 


ſchedule of interrogatories, and no new interrogatories 
can be put in or added to examine the ſame witneſs : and 


—_—____ 


— 


order of court made by Lord Macclesfield and Sir Joſeph Jekyll, 


reciting the inconvenience ariſing from the examination of wit- 


neſſes before commiſſioners not ſworn to ſecrecy, preſcribes a a 


form of oath to be taken by commiſſioners and their clerks, and 
orders that all the acting commiſſioners and their clerks take 
that oath before they act in any commiſſion to examine witneſ- 
ſes, and that no commiſſion iſſue without a clauſe peremptorily 
injoining the commiſſioners and clerks to take the oaths an- 
nexed before they act *. "The objection therefore of the commiſ- 
ſioners not being ſworn is now removed; and if that be the 
only objection, ce//ante cauſa caſcit effettus, | 
* Ord. Canc. 207, 


the 
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the Practieal Regiſter lays down the ſame rule. This or- 
der, though conceived in very general terms, ſeems capable 
of not quite ſo ſtrict an interpretation: Witneſſes formerly 
were examined frequently twice, and to the ſame pount. 
The irregularity of examining twice to the point before eu- 
amined to, ſeems to be the object to which the order was 
intended to apply. Witneſſes now are examined twice, 
but never to the ſame point to which they were formerly exa- 
mined; and this appears to be the ſpirit of the order, 
though not within the letter. And it is not improbable 
but this was the idea of Lord Harcourt (and not that of 
the Examiner, being an officer of credit, and ſworn as men- 
tioned by the Reporter), when in a caſe before him con- 
trary to the letter of the order he determined, that where 
int:rrogatories are exhibited in the Examiner's office, ani 
witneſſes examined thereon, either party may without ap- 
plication to the court, or order for that purpoſe, exhibit 
one or more interrogatories, or a new ſet of interrogatories 
for further examination of the ſame or other witneſſes ; 
becauſe the Examiner is an officer of credit, and-ſworn, and 
therefore preſumed to be impartial, and that he will not 
diſcloſe the depoſitions to either party. Preced. in Ch, 
386. Paſch. 1714. 

No interrogatories ſhall be exhibited for the exami- 
nation of any witneſſes, in any cauſe depending in this 
court, whether in court in the Examiner's office, or by 
commiſhon in the country, before ſuch interrogatories 
ſhall be either drawn or peruſed by council (after die 
« conſideration had of the pleadings) and ſigned by them. 
And all depoſitions taken contrary thereto, ſhall ſtand 
*« ſuppreſled.” Ord. Canc. 173. 


A tranſcript of the interrogatories as drawn or an 
and ſigned by council, are to be fairly ingroſſed upon parch- 
ment, each ſkin of which muſt have an half crown ſtamp. 
The interrogatories thus prepared are to be left at the 
Examiner's office with ſome one of the Examiners, or, if 
the examination of the witneſſes be by commiſſion, pro- 
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duced before the commiſſioners at the opening of the 
commiſſion to examine witneſſes. | 

The plaintiff's Clerk in court immediately after the 
cauſe is at iſſue by /ubpana or appearance gratis, to rejoin, 
if the plaintiff's witnelles live and reſide within twenty miles 
of London, uſually files interrogatories * in the Examiner's 
office, and proceeds to examine ſuch of the plaintiff's wit- 
neſſes who reſide within twenty miles of London, After ſome 
of the witnelles have been examined, or before, the plaintiff's 
Clerk in court enters a rule to prodicce witneſſes in the houſe 
book of the Six-clerk's office, in that Six-clerk's divi- 
fion where the cauſe originally began. All rules expire that 
day fe'enight on which they are given. "Phe entry therefore 
of this rule muſt be ſo timed in full term, that there may 
be eight days at leaſt before the end, and excluſive of the 
laſt day of the term f. The rule mult be likewiſe entered 
in the houſe-book of that divition to which the Clerk in 
court giving the rule belongs, lor either plaintiff or de- 
fendant's Clerk in court (whoſe anſwer is replied unto) 
after the cauſe is at iflue by /ubpang, or appearance gratis, 
to rejoin, may immediately enter a rule to produce wit- 
neſles, and proceed to examine. The rule is entered in 
the following form, in the houſe-book of the dix-clerk's 
office, and a tranicript thereof made in the rule-book of 
the Clerk in court entering the rule, the Clerk in court 
takes his book to the Regiſter, who marks the entry of the 
rule, by ſetting his initials in the margin of the book againſt 
the tranſcript of the rule in the book, one ſhilling ayd 


3 - 
— — 


* — —— nad 


If the party examine ſome witneſſes in town, and others by 
commiſſion in the country, he 15 not obliped to file or exhibit 
his whole ſet of interrogatories in the Examiner's office, he only 
files ſuch as he hath occaſion to examine the witneſſes upon in 
town; for, if it were otherwiſe, it would put the plaintifi to a 
double expence, by paying for copies of the whole interrogato- 
ries twice over, 


+ Prac. Reg. 319. | 
| 3 four 


Examinatfon of Wſtneſſes. 224 


four pence is paid to the Regiſter for entering the rule. 
The Clerk in court entering the rule, by note in writing, 
left at the ſeat of the adverſe Clerk in court, informs him 
that a rule to produce witneſſes is entered, 


Egerton | 20 June, 1783. 
v. A day is given to the (plaintiff or defend- 
Dutton, ] ant) to produce witneſſes, 


Radcliffe Clerk for (plaintiff or defendant) 


The parties being thus at iſſue, © proceed to examine 
witneſſes, and the interrogatories being peruſed with 
care that the ſame be pertinent, and only to the points 
« neceflary ; the witneſſes are to be ſorted, and examined 
« on thoſe interrogatories only that their teſtimony doth 
extend unto, without the needleſs interrogatories of 
matters unneceſſary or immaterial, as well to avoid the 
charge of both parties, plaintiff and defendant, in ſuper- 
fluous examinations, as the apt interrogatories (which are 
« the life of the cauſe) may be exhibited. Ord. Canc. 103. 
« No witneſs ſhall be examined in court by the Exa- 
miner, without the privity of the adverſe party, or of 
« his clerk, who deals for the adverſe party, to whom the 
perſon to be examined ſhall be ſhewed, and a note of his 
name or place of dwelling delivered in writing, by ſuch 
as ſhall produce him : and the Examiner is to take care, 
and be well ſatisfied, that ſuch notice be given, and 
then ſhall add to the title of the witneſſes examination, 
the time ſuch notice given, and the name of that per- 
ſon to whom it is given, and by whom, that at the 
hearing of the cauſe, the ſuitor be not delayed upon 
<< pretence of want of notice. Ord. Canc. 103. 
When any witneſs ſhall be brought to any Clerk in 
© court, to be ſhewed before he be examined, the party 
** that produceth him, ſhall not only leave a note in writ- 
ing of the name and title of ſuch witneſs, and the pa- 
* riſk where he lives; but if ſuch pariſh ſhall happen to 
* be 
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t be any of the pariſhes within the bills of mortality, ſuck 
-< note ſhall alſo contain what ſtreet and houſe in ſuch 
< pariſh ſuch party lives, and whether he be a houſe- 


keeper or a lodger, to the end ſuch witneſs may with 
more eaſe be enquired after, and croſs-examined, if re- 
« quired: And the clerks are to take care to ſee this or- 


eder performed. Ord. Canc. 164.” 


It was before obſerved, that the Examiner's office' ex- 
tends it ſelf, and has an excluſive right to examine all wit- 
neſſes reſiding in London, or within twenty miles, which 
ise the circuit of the court: when a witneſs therefore re- 


ſiding within that diſtrict is to be examined, interrogato- 
Tries properly ingroſſed are firſt to be left with ſome one gf 
the examiners, at his ſeat in the Examiner's office; this js 
. termed filing interrogatories, When a witneſs attends to 


be examined, a clerk from the Examiner's office accom- 
panies the witneſs to the publick office to be ſworn to the 
interrogatories before the fitting Maſter there, or before any 
other Maſter out of office hours, the oath is Le 
in the 551 manner, the form whereof is as follows: 


Du ſhall true anſiber make to all ſuch queſtions as „ ſul 4 
aſted of you on theſe interrogatories, without favour or 
affettion to either party, and therein you ſhall ſpeak the 
truth, the whole truth, and nothing but the truth, , 


So help you God, 


A jurata ſtating the producing and ſwearing of the wit- 
mad to the interrogatories with his name, the day, and 


year when ſworn, is inſcribed upon the interrogatories, to 


. Which the Maſter before whom it is ſworn ſubſcribes his 


The witneſs, previous to his examination, muſt be pro- 


duced in perſon, and ſhewn at the ſeat of the adverſe 


Clerk in court, in the Six-clerks office, and a note in 
writing of his name and place of abode left at the Clerk 
in court's ſeat, This is done as well to give an oppbr- 
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- tunity to the other ſide of eroſs-examining the witneſs if it 
be thought adviſeable ; as alſo to prevent the perſonation 
of a witneſs :; the witneſs: thus ſworn, and produced at the 
Clerk in court's ſeat, returns back to the  Examiner's 
office, and is there examined. After the witneſs is fully 
examined, the depoſitions are read over to him, and the 
witneſs is at liberty to amend or alter any thing, after 
which he ſigns them, and then (and not before) the exami- 
nation is compleat and good evidence *. The Clerk in 
court, at whoſe ſeat the witneſs is produced, ſends the note 
of the name and reſidence of the witneſs to his client, 
and if it be neceſſary to croſs-examine that witneſs, and 
eroſs interrogatories for that purpoſe be filed, the party 
producing the witneſs is obliged to procure him to ſtay or 
return to be examined : but as it 1s uſual, after the wit- 
nels is ſworn, for the Examiner to appoint ſome other day 
for him to attend to be examined ; to prevent the exa- 
mination being taken unknown to the other ſide, a note 
in writing may be ſtuck up in the Examiner's office, that 
if ſuch a perſon come to be examined in ſuch a carſe, 

him be croſs examined; or the Examiner may be inſtructed 
to take care that the witneſs be croſs examined, which 
ſeems the better method. Where the interrogatories for 
croſs-examining a witneſs are not filed, or the witneſs is 
not required to be croſs-examined whilſt he is under ori- 
vinal examination, but permitted to depart about his buſi- 
nels, the party who intends to croſs-examine that witnels, 
muſt procure his examination in the beſt manner he can: 
the adverſe party is not bound to produce him again, to 
attend to be croſs-examined, ſince it was the party's own 
lacheſs he had not the croſs interrogatories ready whilſt he 
was under the original examination. 


* — 


* Where a witneſs dies after examination, but before ſuch ex- 
amination is ſigned by him, the depoſitions cannot be made uſe 
of, 1 Vn. 414. Copeland V. Stanton. * 
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For preventing of perjury, and other miſchiefs often ap- 
pearing to the court, the Examiner is to examine the de- 
ponent to the interrogatories directed ſeriatim, and not per- 
mit him to read over or hear read any other interroga- 
tories until that in hand be fully finiſhed ; much leſs is he 
to ſuffer the deponent to have the interrogatories, and 
pen his own depoſitions, or depart after he hath heard an 
interrogatory read, until he hath perfected his examination 
thereunto. Ord. Canc. 105. | 


And if any witneſs ſhall refuſe ſo to conform himſelf, 
the Examiner is thereof to give notice to the Clerk of the 
other fide, and to proceed no further in his examination 
without the conſent of the ſaid Clerk, or order made in 
court to warrant his ſo doing. hid. 

The Examiners (in whom the court repoſeth great con- 
fidence) are themſelves in perſon to be diligent in examina- 
tion of witneſles, and not intruſt the ſame to mean and in- 
ferior clerks; and are to take care to hold the witneſs to 
the point interrogated, and not run into extravagancies, 
and matters not pertinent to the queſtion, thereby waſting 
paper for their own profit, of which the court will expect a 
{trict account, hid. Lee” 

The Examiners are to take care that they employ under 
them in their office none but perſons of known integrity 
and ability, who ſhall take an oath not to deliver or make 
known, directly or indirectly, to the adverſe party, or any 
others, ſave the deponent, who comes to be examined in 
any of the interrogatories delivered to be examined upon 
any Examination by him taken, or remaining in the Exa- 
miner's office, an extract, copy, or breviate thereof, before 
publication be thereof patled, and the copies thereof taken. 
And if any ſuch deputy-clerk, or perſon ſo employed, ſhall 
be found faulty in the premiiles, he ſhall be expulſed the of- 
fice; and the Examiner who ſo employed him ſhall be alſo 
anſwerable to the court for ſuch miſdemeanour, and to the 
party grieved for his coſts and damages ſuſtained thereby. 


And ſuch Solicitor or other perſon who ſhall be diſcovered 
| to 
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to have a hand therein, ſhall be liable to ſuch cenſure as 
the court ſhall find juſt te inflict upon him. bid. 

In examining of witneſſes, the Examiner ſhall not uſe 
any idle repetitions, or needleſs circumſtances, nor ſet 
down any anſwer to the queſtion to which the examinant 
cannot depoſe other than thus: To ſuch an mterragatory this 
examinant cannot depoſe, And in cafe ſuch impertinencies 
be obſerved by the court, the Examiner is to recompence 
the charge thereof to the party grieved, as the court ſhall 
award, hid. 


The Examiner is not ſtrictly bound * to the letter of the' 


interrogatories, but ought to explain every other matter or 
thing which ariſeth neceſſarily thereupon, for manifeſtation 
of the whole truth. 4 Int. 278. 

The Examiner, after the examination begun, ought not 
to confer with either party touching the examination, or 
take new inſtructions concerning the ſame, bid. 

Foraſmuch as the witneſs by his oath, which is ſo ſacred, 
calleth Almighty God (who is truth itſelf, and cannot be 
deceived, and hath knowledge of the ſecrets of the heart) 
to witneſs that which he ſha}l depoſe, it is the duty of the 


* 


J. H. and another, were commiſſioners to examine defendant 
upon interrogatories drawn by plaintiff, and defendant being 
examined would have declared the whole truth, which J. H. 
being a commiſſioner choſen by the plaintiff, would not ſuffer 
him to do, but held him ſtrictly to the interrogatories, ſo that the 
truth could not appear. And per totam curiam. It is a great 
miſdemeanour, and a murdering of the truth and right, as the 
ſtatute of Exeter ſpeaks, Et per quod juſtitia et veritas ſuſforantur, 
as it is ſaid in Capite 1tineris, And commiſſioners ought to be 
indifferent, and by all means to expreſs the truth ; and they are 
not ſtrictly tied to the words of the interrogatories, but to every 
thing alſo which neceſſarily ariſeth thereupon for the manifeſta- 
tion of the whole truth concerning the matter in queſtion, And 
for this miſdemeanour, the Attorney-General was ordered to 
prefer an information againſt him. Ja Cam. Stell. 9 Rep. 70. 
Peacock's Caſe. 
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Examiner gravely, temperately, and leiſurely, to take the 
depoſition of the witnetles, without any menace, diſturbance, 
or interruption of them in hindrance of the truth, which 


are grievouſly to be puniſhed. And after the depoſitions 


taken, the Examiners ought to read the fame diſtinctly to 
the witnefles, and ſufter them to explain themſelves for the 


manifeſtation of the whole truth. id. 


No re-examination of a witneſs upon the ſame interro- 
gatory, and that he ſpoke uncertainly on the firſt examina- 
tion, is to be without leave of court, So if a witneſs be 
examined by commiſſioners in the country, he ſhall not be 
examined again here in court without ſpecial order. Prac, 


Reg. 163, 165. 


When there is reaſon to ſuppoſe a witneſs will not vo— 


luntarily attend to be examined, recourſe muſt be had to 


compulſive proceſs of ſubpeana ad te/tificand, which commands 
the witneſs to whom it is directed, laying aſide all pretences 


and excules, to appear before the Examiner, to teſtify onthe 
behalt of the party requiring his teſtimony, 


'To obtain this writ, a præcipe mult be left at the Subpanan 
office, in the following form ; | 


Sul ena Geoffrey Stiles to appear in Chancery, return— 
able immediate, to teſtify on the behalf of Milliam 
Stradling. | 

| = teſted 12 Ju, 1783. 
Radcliffe Solicitor. 


This precipe being left at the Subpcena-office, the writ is 
made out in the following form, which, when ſealed, the 
Solicitor calls for at the ſame office. 


Subpcena to tei before the Examiner, 


«© George the Third, &c, To Geoffrey Stiles, greeting. 
For certain cauſes offered before us in our Chancery, We 
« command and ſtrictly injoin you, that laying all other 

matters 
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„ matters aſide, and notwithſtanding any excuſe, you 
« perſonally be and appear before us in our Chancery, im- 
« mediately after the receipt of this writ, whereſoever it ſhall 
« then be, to anſwer concerning thoſe things which ſhall 
« be then and there objected to you; and to do further, 
« and receive what our ſaid court ſhall have conſidered in 
« this behalf: and this you may in no wiſe omit, under the 

« penalty of one hundred pounds ; and have there this writ, 
« Witneſs Ourſelf at Weſtminſter, the twelfth day of Jy 
cin the twenty-third year of our reign.” 


Courtenay and Cris 


 Indorſed By the court to teſtify on the behalf of 1 
Stradling. 

Label, Geoffrey Stiles to appear in Chancery, returnable im- 
mediate, to teſtify on the behalf of Lillian Stradling, 


Courtenay and Courtnay. 


The number of witneſſes to be inſerted in one /ubpena 
ad teftificand, is reſtricted to three. Huſband and wiſe are 
conſidered as two diſtinct perſons, and her Chriſtian and 
ſurname mult be inſerted accordingly, This writ is made 
returnable immediate of courſe, The ſervice of this u 
muſt be in all caſes perſonal; if there be one witneſs only, 
then the proceſs itſelf ſhould be left with the witneſs “. 
When there are two witneſſes, a label muſt be perſonally 
ſerved upon one, ſhewing at the time of ſuch ſervice the 
proceſs itſelf under ſeal, and the proceſs under ſeal muſt be 
perſonally ſerved upon the other witneſs laſt ſerved, If there 
be three witneſſes (no ſubpana can contain more) labels 
mult be perſonally ſerved upon two of them, ſhewing the 
proceſs under ſeal at the time of ſervice, and the writ itſelf 
- perſonally ſerved and left upon the party laſt ſerved; and 
in that caſe the perſon ſerving the proceſs ſhould take a 
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copy of the label, in order to enable him to make an 
affidavit of ſervice of the writ; at each of the ſervices 
upon the ſeveral witneſſes, one {ſhilling conduct- money 
ſhould be tendered. This writ appoints no time or place 
whither the witneſs is to reſort for examination; it is 
therefore neceſſary to ſerve him with a notice in writing, 
appointing the time and place of examination; this no- 
tice ſhould accompany the ſervice of the ſubpœna. The 
notice may be in the following form: 


& In Chancery, 
« Mr. Geoffrey Stiles. 

“ Take notice, that by virtue of a writ of ſubpena ifluing 
* out, and under the ſeal, of the high court of Chancery 
* to you directed, and herewith ſhewn (or left“) you 
& are hereby required to appear perſonally before John 
« Henry Bateman, one of the Examiners of the ſaid 
* court, on Monday the 15th day of Juby inſtant, by 
« ten of the clock in the forenoon of the ſame day, at 
„ the Examiner's office, in the Rolls-yard, Chancery Lane, 
« in the county of Middleſex, to teſtify the truth, accord- 
« ing to your knowlege, in a certain cauſe now depend- 
« ing between James Manwaring, Eſq; plaintiff, and Ed. 
e mmund Vernon, Eſq; detendant, on the part of the ſaid 
« defendant. Dated the eighteenth day of Fuly, 1784. 


« To Mr. Geoffrey Stiles, ] H. Leigh, 
« at | Solicitor for the ſaid defendant, 


The ſervice of this writ ſhould be a reaſonable time 
before the day appointed for the examination of the wit- 
neſs, but no witnefs unleſs his reaſonable expences be 
tendered him is bound to appear at all: nor, if he appear, 
is he bound to give evidence, until ſuch charges are ac- 


- 29 — * „ 
* , 


* This muff be adapted to the ſervice of the writ, whether by | 
delivering the body under ſeal, or a label ſhewing the body under 
feral at the time of ſervice of the label. 

| tually 
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| tually paid him, except he reſide within the bills of mor. 
tality, and is ſummoned to give evidence within the 
ſame. 


A witneſs thus ſerved with ſubpena to teſtify, and notice 
as before ſtated, if he neglect or reſuſe to attend to be 
examined, a certificate of the interrogatories being filed, and 
that the witneſs has not attended to be ſworn to the interroga- 
zories, muſt be obtained from the Examiner, and an affida- 
vit made and filed (at the Affidavit- office) of the perſonal 
ſervice of the ſubpœna to teſtify, and notice in writing de- 
livered at the ſame time. An application is next to be 
made by motion of courſe, in court, that the witneſs do 
at his own expence attend, and be ſworn and examined in four | 
days, or that he may fland committed to the Fleet-priſon, The 
court, upon hearing the certificate and affidavit of ſervice 
read, will make an order upon the witneſs that he attend A j 

| 
| 
| 


the Examiner and be examined to the interrogatories ſiled, 
in four days after perſonal ſervice of the order, or in de- 
fault that he ſtand committed to the Fleet priſon, The 
council's brief being left at the Regiſter-office the order will ; 

þ 


be drawn up, and being paſſed and entered at the ſame office, 
a copy of the order ſo paſſed and entered mult be perſonally "ny 
ſerved upon the witneſs, ſhewing the original order at the 
time of ſervice; if the witneſs obſtinately perſiſt in ſuch 
neglect or refuſal to attend, an affidavit of the perſonal 
ſervice of the order muſt be made and filed, and a certificate 
procured from the Examiner, that the witneſs has not attend- 
ed to be ſworn to the interrogatories, the court upon a further f 
application by motion of courſe will make an order for the 150 
commitment of the witneſs to the Fleet-priſon ; the affida- 1 9 
vit of perſonal ſervice of the former order and the certifi- N 
cate from the Examiner being read in court at the time of bY 
the motion. The councils brief on the motion being left Fl 
at the Regiſter-office, and the order thereon drawn up, 
paſſed and entered at the ſame office, the order itfelf muſt 1 
be delivered to the tipſtaff attending the court, who will 1 
thereupon procure a warrant from the Chancellor's ſecre- 
tary, 9 0 
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tary, and being inſtructed as to the perſon and reſidence of 
the witneſs, will apprehend and convey him to the Warden 
of the Fleet priſon: where he will remain in cuſtody 


not only until he has been examined upon the interroga- 
| tories, but alſo until payment of coſts to the party requir- 


ing his teſtimony, to be taxed by a Maſter, and likewiſe 
the tipſtaff's and warden's fees for taking and detaining 
him. A witneſs thus dealt with, after he has put in his 
examination to the interrogatories, upon motion or peti- 
tion, tendering or paying all coſts, and certificate from the 
Examiner of the examination being taken and complete, 
will be diſcharged by the court, or the Lord Chancellor or 
Maſter of the Rolls if the court be not fitting : or he 
may be diſcharged by the party at whole inſtance he was 
committed, if the Warden of the Fleet can be prevailed 
upon to take ſuch a diſcharge. | 

The method is mutatis mutandis the ſame, when a wit- 
neſs is ſworn to the interrogatories and afterwards refuſes 
or neglects to attend the Examiner to be examined upon 
the interrogatories, | 

This compulfory proceſs to bring in \ unwilling witneſſes, 
and the additional terrors of a commitment in caſe of diſ- 
obedience, are of excellent uſe in the thorough inveſtiga- 
tion of truth. 

If a perſon, whoſe teſtimony is material on the behalf 
of any party to a ſuit, be confined in priſon, within 
twenty miles of London, the ſituation of the witneſs muſt 
be reprefented to the fitting Maſter at the publick office, 
or any other Maſter * in his abſence, requeſting the Ma- 
ſter's attendance at the priſon, before whom the witneſs 
may be ſworn to the interrogatories. A notice in writ- 
ing ſpecifying the title of the cauſe, the name and place 
of confinement of the witneſs, and the party's intention 
of examining that witneſs on ſuch a day, muſt be ſerved 
upon the adverſe Clerk in court, by leaving a copy of 


ſuch 


» Ju 


1 


—_ 
—_— 


* A Maſter extraordinary cannot adminiſter an oath within 
20 miles of London, Ord, Canc. 121, 
© | af 
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fuch notice with the Clerk in court perſonally, or with his 
agent, at his ſeat in the Six-clerk's office, two days pre- 
vious to the examination of the witneſs, in order to give 
the adverſe party an opportunity of croſs-examining that 
witneſs, if he be ſo adviſed. The Examiner (with whom 
the interrogatories for the examination of the witneſs ſhould 
be previouſly left) muſt be informed of the time and 
place when and where the Maſter will attend ; the Exa- 
miner uſually accompanies the Maſter, bringing with him 
and producing the interrogatories filed in the Examiner's 
office, and the witnefs being ſworn thereto in the com- 
mon form, the examination is taken in the uſual manner, 
and the depoſitions and interrogatories returned by the 
Examiner to the office, to be kept, as in ordinary caſes, 
until publication paſs in the cauſe, | 

In like manner, a witneſs reſiding within twenty miles 
of London, incapable by ſiekneſs of attending the Exa- 
miner's office to be examined, is attended at his place of 
abode by the Maſter, to be ſworn to the interrogatories, 
and by the Examiner to be examined. A notice in writ- 
ing of the title of the cauſe, the name and place of abode 
of the witneſs, and the day and place where the wit- 
neſs is intended to be examined, and on whoſe behalf, 
mult be ſerved upon the adverſe Clerk in court perſonally, 
or left at his ſeat in the Six-clerks office with his agent, 
two days previous to the examination of ſuch witneſs, to 
give the other fide an opportunity of croſs examining the 
witneſs, if thought necellary, 

If the Examiner be ſerved with a copy of the rule or 
order, whereby publication is to paſs on ſuch a day, he 
cannot after publication examine any witneſs *, though it 
often falls out, that three or four witneſſes have been be; 
fore that time ſworn to the interrogatories, but have not 


\ ya — — ” . * 


* Ord. Canc. 104. So that before ſuch notice to the Examiner, 
it jeems he may proceed on qvith the examination, and a copy of the 
rule or order to paſs or ealarge publication 6 ta be in all. caſes ſerved 

Mou the Examiner, in the ſame manner as upon the Clerk in court. 
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attended to be examined; in ſuch caſe, the party cannot 
examine them without enlarging publication by leave of 
the court, and this may be done by order of court ob- 


tained on motion or petition, accompanied with an ath- 
davit made by the party applying, his Clerk in court (if 


neceſſary) and Solicitor joining therein“, © That neither 


„ they or either of them, nor any perſon or perſons by 
c or with their or either of their direction, privity or 


4% knowledge, have read, ſeen, heard read, or been in- 
* formed of any the purport or contents of the depolitions 


4c already taken in the cauſe, and that till the witneſſes 
& (he deſires) be examined (if the court pleaſe to order 
& they ſhall be ſo) they nor either of them will not will- 
« ingly read, ſee, hear read, or be informed of the ſame; 
& nor ſhall any perſon or perſons, by or with their or 
& either of their order, privity, direction or knowledge, 
& read, ſee, hear read, or be informed of the ſame until 
& publication ſhall paſs by the further order of the court in 
& the cauſe .“ The affidavit being made and filed, and 
an office copy thereof taken to be read in court; the 


court, upon the application, ſeldom denies to make an 
order as of courſe to enlarge publication, and give the 


party thus circumſtanced an opportunity of examining 
his witneſſes ; but this enlargement of publication is to 
be ſub modo, where no injury may ariſe to the adverſe 
party, ſuch as not to hinder the plaintiff from ſetting 
down his cauſe, or where the party is not ſerved with 


* 


— enanty 


If the party reſide above twenty miles from London he may 
make his affidavit there before a Maſter extraordinary, and the 
Clerk in court and Solicitor may ſwear their affidavit at the 
public office 

+ An aftdavit was, That he had not ſeen, Cc. nor would or 
ſhould ay for him, & c. ſee, &, The court ordered the party to 
amend the affidavit (if he thought fit to apply), and add, that 
he (alſo) would not ſee, &c. if he meant to have what he moved 
for — Prac. Reg. 162. 

proceſs 
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proceſs to hear judgment; and although the cauſe be ſet 
down, and ſulpœna to hear judgment ſerved, yet if it be 
ſhewn that the cauſe will not probably come on to be 
heard at a day near at hand, the court will exerciſe a 
diſcretion, according to the ſituation and circumſtances of 
the cauſe, and probably indulge the party with a further 
time to examine his witneſſes, ſometimes obliging a party 
defendant to appear gratis to hear judgment. 

Upon ſuch affidavit, after publication has actually paſſed, 
and ſome good cauſe ſhewn, either by affidavit, or certi- 
ficate from commiſſioners, under a commiſſion for exa- 
mination of witneſſes in the country, why the party ap- 
plying could not get his witneſſes examined in the ordi- 
nary time, leave is frequently granted to examine by a 
time prefixed, provided the party ſhall not in the mean 
time ſee, Ic. any of the former examinations. Toth. 22. 
Prac. Reg. 162. And in ſuch caſe alſo affidavit muſt 
be made, that he hath ſeveral, or ſuch and ſuch material 
witneſſes to examine, who for ſuch and ſuch reafons he 
could not examine at the execution of the commiſſion 
in the country, and that he has not ſeen, Sc. Px. Alm. 25. 

Where any perſon, plaintiff or defendant, ſhall ground 
any motion or petition, on an affidavit of material witneſſes 
to examine, whereby to gain longer time to examines 
ſuch affidavit ſhall not only contain the names of the 
chiefeſt of ſuch witneſſes, but the points on which ſuch 
witneſſes are deſired to be examined, to the end the 
court may ſee whether ſuch points be material to be ex- 
amined, and whether before or after hearing, that all de- 
lays heretofore occaſioned by unneceflary examination may 
be avoided for the future, Ord. Canc. 166. 

If a witneſs be examined by commiſſioners in the country, 
he ſhall not be examined again here in court, without 
ipecial order. Cl, Inſt. 15. Prac, Reg. 163. 

New interrogatories may be exhibited into. court for 
examination of new witneſles at any time before publication, 
although there have been joint commillions formerly executed 
in the cauſe, Ord, Canc. 33. , 
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It was before obſerved, that anciently the examination of 
witneſſes was before the Maſter of the Rolls upon the - 
bellus articulatus, and that interrogatorjes in writing for 
the examination of witnefles, were the conſequence of 
delegating that office to clerks; but as witneſſes were 
ſometimes aged, infirm, or lived remote from the court, 
it was thought more convenient to appoint commiſſioners 
to examine ſuch witneſles *, the court ſending a notary of 
their own, who was often in commiſſion, with them (long 
ſince diſuſed), and with thoſe commiſſions they ſent a copy 
of the bill. Thoſe commiſſioners muſt examine of them- 
ſelves, and cannot delegate their power, according to the 
maxim of law, that delegata poteſtas non poteſt delegari. | 

The modern orders of court by Lord: Clarendon and Sir 
Harbottle Grimſton have proſeribed the examination of any 
witngfles by commiſſion within ten + miles of London, 
unleſs in certain caſes, and a leng and approved line of 
practice has extended that diſtance to twenty miles. 

The commiſſion for the examination of witnefles being 
procured as before-mentioned |, is ſent by the Clerk in 
court to his client the Solicitor for the party plaintiff or 
defendant, obtaining the commiſſion : the Solicitor, upon 
receipt of the commiſſion, apprizes Vis own commiſſioners 
of the nature and method of proceeding upon the com- 
miſſion, and keeps it unepened until the day appointed 
for the execution thereof: the time and place of execut- 
ing the commiſſion being ſettled among themſelves ; if it 
be a joint-commiſtion, the Solicitor for the party who 
has the carriage of it muſt procure a notice in writing 


to be ſubſcribed by two of his commiſſioners, appointing 


—— A 4 
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* Commiſſions to examine witneſſes by the ancient ordi- 
nances and conſtitution of the court, were not to be granted but 
for age, infirmity, or remote diſtance of place. Prac. Reg. 85. 
- Ord. Canc. g. N 

+ Ord. Canc. 109. 


2 Ant. Pp. 298, 
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the time and place of execution, and directed to thoſe par- 
ties to whom by the label of the writ notice is directed 
to be given. 

This notice in writing muſt ſpecify the title of the 
cauſe, the time when, and the place where the execution 
of the commiſſion is appointed to be held, it muſt alſo be 
ſerved upon all the parties joining * in the commiſſion 
'perſonally, or left at their reſpective dwelling houſes or 
places of reſidence. with one of the family, ten days in the 

Halter vacation, and fuurteen days in any other vacation, pre- 
vious to, and excluſive of the day appointed for the exe- 
cution of the commiſſion, 


The notice may be in the following form: 


« We whoſe names are hereunto ſubſcribed, having re- 
« ceived a commiſſion, ifluing out of and under the ſeal-of 
« the high court of Chancery, to us and others directed, for 
<« the examination of witneſſes, in a certain cauſe there 
depending between William Stiles plaintiff, and John 
&« Stradling defendant ; this is to give notice, that we will 
execute the ſaid commiſſion on the behalf of the plain- 
6 tiff (or defendant) at the houſe of known by the 
„ ſign of —— ſituate at in the county of — 
% on Monday the 15th day of July inſtant, at the hour 
of eleven o'clock in the forencon of the ſame day, when 
« and where you and your commiſſioners and witneſſes 


(e Ju ly, I 7 8 35 
To Mr. 71 John Radcliffe. 
122 fe TO IN ; Charles Farnaby: 


The witneſſes to be examined at the execution of the 
commiſhon, may be produced by ſummons from the com- 


bY 


% may be prefect if you pleaſe, Dated the iſt day . 


eo 3 


* A party whoſe anſwer is not replied unto, is never called 

_ Upon to join in commiſſion; his anſwer being taken as true, 

e never can obtain, nor is there there any reaſon for him 
to apply for a commiſſion, 

© miſſioners 
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eee, if they will voluntarily attend, or ſummons, 
5 to teſtify, if it is ſuppoſed they will neglect 
att upon a ſummons merely. | 

% tummons may be in che following form: 


The Commiſſuaers Summons for Witneſſes. 


Stradling and others, plaintiffs, 
Between | v. 
Stiles and others, defendants. 
« Whereas we have received a commiſſion, iſſuing out 
& of and under the ſeal of the high court of Chancery, 
© to us and others therein named directed, for the 
c examination of witneſles, in a cauſe in the ſaid court 
depending, between Geoffrey Stradling and others plain- 


< tiffs, and WMilliam Stiles and others defendants. And 


whereas we are informed, that you whoſe names are 
here under written are material witnefles for the (plain- 
« ifs or defendants), we therefore, by virtue of the ſaid 
commiſſion, will and require you and every of you, ſe- 
cc verally and perſonally to be and appear before us the ſaid 
& commiſſioners, or any two or more of us, at the houſe 
& of —, known by the name or ſign of ſituate in 
& —in the county of on Mauday the 15th day of Juh 
& inſtant, at the hour of ten of the clock in the forenoon, 
e then and there to be examined, and to teſtify the truth 
& according to the beſt of your knowledge, for and on 
« the behalf of the ſaid (plaintiffs or defendants), and you 


are then and there to attend, and not depart until you 


& have been examined on the part of the ſaid (plaintiffs or 
& defendants), and herein you are not to fail. Dated, &c.“ 


To George Jones, Richard Heighway, 7 John Radcliffe. 
Samuel Pilgrim, and Arthur Ihetham. & Charles Farnaby, 


Theſe ſummonſes muſt be ſigned by two or more of 


the commiſſioners, and directed to the witneſſes by name, 


and perſonally ſerved upon and left with them ſeverally 
and reſpectively, a reaſonable time before the execution of 
3 | the 


LAN 


-* —— 
* 
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the commiſſion, with one ſhilling conduct-money, but if 
a witneſs reſide at any great diſtance from the place where 
the commiſſion is to be executed; his reaſonable expences 
muſt be paid or tendered to him, otherwiſe he 1s not bound 
to appear* at all, nor if he appear; is he bound to give 
evidence until his reaſonable expences are actually paid 
or tendered to him. No proceſs of contempt lies upon 
a diſobedience of this ſummons, no writ under ſeal being 
directed to the witneſs, and, therefore it is, that a ſum- 
mons ſhould be ſerved upon ſuch witneſſes only whoſe 
attendance can be depended on. It ſeems however, that 
the court in aid of the commiſſioners ſummons might ſo 
ſar interpoſe, where a witneſs has been duly ſerved with 
the commiſſioners ſummons to give evidence; and neglected 
or refuſed to attend the commiſſioners ; as upon motion 
grounded upon a certificate in writing by the acting com- 
miſſioners of the non-attendance of a witneſs duly ſum- 
moned, ſupported by an affidavit made and filed of the 
perſonal ſervice of the commiſſioners ſummons, and 7 eaſen- 
able charges tendered or paid if demanded, to make an 
order upon the witneſs, at his own expence to attend 
the examiner at the Examiner's office; and be examined 
within a limited time after ſervice of that order or in 
default that he ſtand committed to the Fleet Priſon. The 
counſel's brief on this motion being left at the Regiſter- 
office, and the order drawn up, paſſed and entered at 
the ſame office, a true copy of the order ſo paſſed and 
entered, is to be ſerved upon the witneſs perſonally 
ſhewing at the time of ſervice the original order paſſed 
and entered. Interrogatories for the. examination of 
the witneſs being previouſly filed at the Examiner's office, 
if the witneſs after ſuch ſervice of the order, negle& or re- 
tuſe to attend and be examined, and ſhew no cauſe to the 
contrary, before the expiration of the time limited by the 
order; a certificate ſhould be procured from the Examiner 


— _—. 
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that the witneſs has not attended to be examined, and 


an affidavit made and filed of the perſonal ſervice of the 


order, the court upon motion to commit the witneſs, and 
hearing the certificate and affidavit of ſervice of the order 
read, if ſufficient cauſe be not ſhewn on the part of the wit- 
neſs, will make an order for the commitment of the 
witneſs to the Fleet Priſon. The counſel's brief as before 
being ſent to the Regiſter's office, and the order made 
thereon, drawn up, paſſed and entered there, the original 
order muſt be delivered to the Tipſtaff of the court, 
who will thereupen obtain a warrant from the Lord 
Chancellor's Secretary, and with proper inſtructions from 
the Sollicitor, apprehend the witneſs, and deliver him into 
the cuſtody of the Warden of the Fleet Priſon, from 
whence he will not be diſcharged, until he has con- 
formed to the examination required, and paid all coſts, 
But if any irregularity has been incurred in the ſervice 
of either the ſummons or orders, or reaſonable expences 
have not been tendered, or paid to the witneſs when de- 
manded, he may and ſhould in limine come in and ſhew 
cauſe upon the firſt order, and if the cauſe aſſigned be 
ſufficient, the order will be diſcharged, and perhaps 
with coſts. | | 

The better and moſt uſual and certain mode of com- 
pelling an unwilling witneſs, or whoſe attendance is 
doubtful, is by Subpœna ad teſtiſicandum. For this purpoſe a 
Pracipe muſt be left at the Subpzna office in the following 


: form: * 


a_ 


* here there are more than three witneſſes on the behalf of the 
ſame party, a diflin Præcipe for each ſet of witneſſis, arranging 


the names of the witneſſes thus, would ſave infinite miſtates at 
the Subpœna office. 


Subpana Fohn Doe, Richard Roe, and John Smith to appear 
(as above) on the behalf of Geoffrey Stradling. 
Subpena John Coxe, Thomas Hall, Mary Jones, to appear (as 
above) on the behalf of Geoffrey Stradling. | 
Cheſter Sollicitor. Dated (as above.) 
Subpana 
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Subpena Farvaſe Fones to appear before Maurice Bate- 


man and others, commiſſioners at ſuch times and 
places as the bearer hereof ſhall appoint, to teſtify 
on the behalf of Geoffrey Stradling. 

Cheſter Sollicitor. Teſted 10 Fuly, 1783. 


The Form of a Subpcena to teſtify is as follows : 

« GEORGE the third, &c, to Jarvaſe Jones greet- 
« ing, we command and ſtrictly enjoin you, that laying 
<« all other matters aſide, and notwithſtanding any excuſe 
you perſonally be and appear before Maurice Bateman 
(one of the commiſſioners) and others commiſſioners ap- 
ce pointed in our Chancery, at ſuch times and places as 
« the bearer hereof ſhall appoint to teſtify the truth in 
a certain cauſe depending in our ſaid court on the be- 
half of Geoffrey Stradling, and this you may in no wiſe 
omit, under the penalty of one hundred pounds. 


« Witneſs ourſelf at Weſiminſter the 10th day of July, in 


the twenty-third year of our reign. 
Courtenay and Courtenay. 


Indorſed By the Court. 
Label. Jarvaſe Jones to appear before Maurice Bateman 


and others, commiſſioners, at ſuch times and places 
as the bearer hereof ſhall appoint, to teſtify on the 
behalf of Geoffrey Stradling. 


Courtenay and Courtenay. 


The expence of this writ is five ſhillings if one or two 
witneſſes names be inſerted, and ſix pence for the 
additional label, if three; no Subpona can contain more 
than three witneſſes names. Huſband aud wite are 
accounted as two diſtinct perſons, and inſerted as 
ſuch in the writ: at a private ſeal the expences of this 
proceſs is four ſhillings extraordinary, and if the ſeal 


be opened, 2 J. 10 5. 6d. excluſive of the ordinary ex- 
pence, 
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The Subpæna to teſtify being thus procured, is to be 
ſerved upon the witneſs perſonally, by delivering to him the 
body of the writ under ſeal where there is only one, 
reſerving the label, and delivering at the ſame time 
the commiſſioner's ſummons, tendering at the time of 
ſervice one ſhilling for conduct-money ; or if the witneſs be 
at any diſtance from the place of executing the commiſ- 
ſion, his reaſonable expences muſt be paid or tendered, 
If there be two or three witneſſes in the Subpena the 
two firſt muſt be perſonally ſerved with labels ſeverally, 
ſhewing the proceſs itſelf under ſeal at the time of 
ſervice, and a ſummons as before mentioned muſt be 
ſerved upon them ſeverally and reſpectively at the ſame 
time. The proceſs itſelf muſt be left with the witneſs 
laſt ſerved, the party ſerving the proceſs taking a 
copy of the label, in order to enable him to make an 
affidavit of ſervice with ſafety. If a witneſs thus ſerved 
with ſummons and Subpœna to teſtify, neglects or refuſes 
to appear, or appearing refuſes to give evidence before 
the commiſſioners, or to aſſign a ſufficient reaſon for 
withholding his teſtimony, a certificate of ſuch witneſſe's 
neglect or refuſal, muſt be procured in writing from the 
acting commiſſioners, and an affidavit made and filed of 
the ſervice of the Subpena to teſtify, and the commiſſioners 
ſummons, and the ſame compulſory line of proceſs before 
ſtated, as upon a neglect or refuſal to attend the com- 
miſſioners ſummons, purſued againſt the witneſs. 
The production of deeds, papers, &c. in the cuſtody 
of a witneſs may be inforced at the examination of a wit- 
neſs either at the Examiner's office, or at the execution 
of a commiſſion to examine witneſſes, by adding to the 
ordinary writ of Subpœna 7 teſtify a clauſe of requiſition 
for that purpoſe, which is thence denominated a Subpœna 
duces tecum. This writ is obtained by leaving a Præcipe at 
the Subpæna- office in the following form, 


Sube 
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Subpena Richard Triſtram to appear before Maurice 
Bateman and others commiſſioners at ſuch times and 
places as the bearer hereof ſhall appoint to teſtify 
on the behalf of Geoffrey Stradling and bring with 

him and produce (an indenture of ſettlement bear 
ing date the 15th day of June 1760, and made or 
mentioned to be made between Arthur Radcliffe 
of &c. Margaret Charlton of Sc. Sir Charles 
Farnaby of &c. Fohn Radcliffe and Jarvas Jones 
of Sc.) now in his cuſtody. 
Exley Solicitor. Tefted gth Fuly, 1783. 


The writ of Subpœna duces tecum to teſtify is in the 
following form, 


<« GEORGE the third Sc. To Richard Triſtram 
Gentleman greeting. We command, and ſtrictly injoin 
„ you that laying all other matters aſide, and notwith- 
« ſtanding any excuſe, you perſonally be and appear 
« before Maurice Bateman, and others commiſſioners ap- 
<« pointed in our Chancery, at ſuch times and places as 
de the bearer hereof ſhall appoint to teſtify the truth in a 
« certain cauſe depending in our ſaid court on the behalf of 


« Geoffrey Stradling, and to bring with you and produce at 


« ſuch times and places as aforeſaid (deſcribe the deed &c. 
« thus) à certain indenture of ſettlement bearing date the 1 5th 
« day of June 1760, and made or mentioned to be made 
cc between Arthur Radcliffe of Hitchin, in the county of 
« Hertford, Zfquire, of the firſt part, Margaret Charlton, 
« of the ſame place widow of the ſecond part, Sir Charles 
« Farnaby of Sevenoaks in the county of Kent Baronet of 
e the third part, John Radcliffe of Hitchin in the county of 
„ Hertford Eſquire, and Jarvaſe Jones Clerk of the ſame 
&« place of the fourth part, now in your cuſtody ; and this you 
„ may in no wiſe omit, under the penalty of one hundred 
© pounds, Witneſs ourſelf at Weſiminſter the gth day of 
is Tuly in the 23d year of our reign.” 

Courtenay and Courtenay. 
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Indorſed By the Court. 
Label, Richard Triſtram Gent. to appear before Maurice 


Bateman and others commiſſioners at ſuch times and 
places as the bearer hereof ſball appoint to teſtiſy on the 
behalf of Geoffrey Stradling and bring with him and 
produce (an indenture of ſettlement bearing date 
the 15th day of June 1760, and made, &c. as ſet 
forth in the 38 of the writ) now in his cuſtody. 
Courtenay and Courtenay. 


The expence of this writ is the ſame as the foregoing 
writ of Subpzna to teſtify before commiſſioners, but if 
the deſcription of the deed or other document to be produced 
occaſions the writ to run an extraordinary length, a charge 
is made in proportion. | 

The commiſſioners ſhould in their ſummons to the wit- 
neſs, briefly deſcribe the deed or inſtrument to be produced, 
and the ſummons and Subpana duces tecum ſhould be 
ſerved in like manner as a Subpwna to teſtify. 

The commiſſioners and witneſſes having met at the time 
and place appointed by the notice for the execution of the 
. commiſſion; the commiſſion which till that time muſt 

remain ſealed, may be opened and read by the commiſ- 
fioners, to ſee their authority. One commiſſioner attend- 
ing on each ſide is ſufficient, but to obviate any incon- 
venience which may ariſe in caſe no commiſſioner attends 
on behalf of the adverſe party, the party proceeding under 
and having the carriage of the commiſſion, muſt procure 
the attendance of his own or any other two commiſſioners; 
ſor no Jeſs than two in number, can proceed upon, and 
return the commiſſion, 

If two of the plaintiff's commiſſioners attend at the time 
and place appointed for the exccution of the commiſſion, 
they may proceed therein ex parte (if the defendant's 
commiſſioners do not attend.) But if the defendant's 
commiſſioners attend, at the time and place appointed, and 
the plaintiff's commiſſioners are not there, they. cannot 
50 on, becauſe the plaintiff having the carriage of the com- 

miſſien, 
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miſſion, will not produce it, if he is diſappointed of his 
commiſſioners, and conſequently there can be no proceed- 
ings for want of the commiſſion, This makes a duplicate 
of the commiſſion very neceſlary, for in that caſe, if the 
defendant's two commiſſioners meet, they may proceed'in 
the execution of the commiſſion ; but where there is no 
duplicate, and the defendant's commiſſioners attend at the 
time and place appointed, and none appear for the plaintiff, 
the party aggrieved is to be recompenſed in colts, upon 
complaint thereof to the court, and in ſuch caſe, the court 
will give him leave to ſue out another commiſſion, and 
order him the carriage thereof, | 

The commiſſion being opened and read, both parties 
are obliged to exhibit interrogatories (if they intend to 
examine any witneſſes) and conſequently if the plaintiff 
exhibits his interrogatories, and the defendant neglects ſo 
to do, and yet by his commiſſioners attends the execution 
of the commiſſion, whereby they have an opportunity of 
hearing and ſeeing any thing that is proved on the behalf 
of the plaintiff: having exhibited no interrogatories the 
defendant will ſometimes move for a new commiſſion upon 
ſuggeſtion that he had no opportunity of examining his 
witneſſes at the laſt commiſſion : If it ſhall appear to the 
court by affidavit, or certificate of the plaintiff's com- 
miſſioners that the defendant's commiſſioners attended 
during the whole time of the execution of the commiſſion, 


and did not exhibit interrogatories; in ſuch caſe the court 


will very rarely, and never without ſome inquiry, grant 
the defendant another commiſſion, unleſs ſuch /aches be 
_ accounted for to the ſatisfaction of the court, for ſuch a 
practice appears prima facie to be done with a view by 
ſome indirect method to come at the knowledge of the 
ſubſtance of what the plaintiff has proved, and then at 
another commiſſion to exhibit interrogatories adapted to 
ſuch queſtions and points, as may tend to overthrow all 
that has been done. And a party ſhall never be admitted 
to have this unfair advantage, for if he was, he might 
eaſily conceive what interrogatories to exhibit, and how 
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to hit the bird in the eye; and therefore it is incumbent, 
on him at leaſt to exhibit interrogatories at the execution 
of the commiſſion, if he means to aſk for a new commiſ- 
ſion; and in truth his commiſſioners ought to with- 
draw, but however, if interrogatories are exhibited, it is in 
the diſtinction of the court to grant or deny another com- 
miſſion as the circumſtances of the caſe upon affidavits, or 
the certificates of the commiſſioners appear. If a new 
commiſſion be granted, neither parties ſhould add to, or 
alter their interrogatories exhibited at the former com- 
miſſion; for where a party hath had a commiſſioner 
preſent upon the firſt examination, he muſt not examine 
upon new interrogatories. by another commiſſion as to the 
merits of the cauſe®, 

The commiſſioners firſt adminiſter the oath to each 
other, and afterwards to the ſeveral Clerks + who are 
employed in taking, tranſcribing, writing, or engroſſing the 
depoſitions of the witneſſes to be examined. The forms 
of theſe oaths f are printed on parchment, and always 
annexed in ſchedules to the commiſſion, 


The 


8 


* Ch. Ca. 274. 


+ Depoſitions were ſuppreſſed becauſe the Solicitor's Clerk 
wrote as Clerk in the execution of the commillion to examine 
witneſſes, 2 Ch. Rep. 393.—The Clerks are now ſworn to 
ſecrecy, and therefore any objection of this kind would not be 
regarded, 


t Where any commiſſion - iſſues for the examination of witneſſes, 
all and every the commiſſioners named in ſuch commiſſion ſhall, before 
bey act in, or be preſent, at the Swearing, or examining any 
witneſs or witneſſes upon interrogatories, in ſuch cauſe ſeverally 
tale the oath; a form whereof is annexed to ſuch commiſſion. 
And all and every the Clerk and Clerks, &c. attending the execution 
of ſuch commiſſion, and employed in taking, tranſcribing, or engroſ- 
Ang the depoſition or depoſitions of witneſſes examined on ſuch com- 
miſſion, ſhall, before he or they be permitted to act as Clerk or 


Clerks as aforeſaid, or be preſent at the execution of the ſaid com- 
migion 
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The oaths being adminiſtered to the commiſſioners, and 
their Clerks, the interrogatories for each party reſpec- 
tively examining witneſſes, are to be produced; * to the 


foot of each ſchedule of interrogatories reſpectively, the 


commiſſioners attending the execution of the commiſſion 
ſubſcribe their names. The title of the depoſitions preparatory 
to the examination of the witneſſes is written upon paper thus, 


Depoſitions of witneſſes produced, ſworu and examined on 
Monday the fifteenth day of July in the twenty- 
third year of king George the third, and in the year 
of our Lord 1783, at the houſe of John Hart, called 
or known by the name of the Yatcht in Foregate 
ſtreet in the cfty of Cheſter, by virtue of a commiſſn 
eſſuing out of his Majeſty's High Court of Chancery 
to us John Radcliffe and Charles Farnaby, and others 
directed for the examination of witneſſes in a cauſe there 
depending between Geoffrey Stradling complainant 


— — 


miſſion take the oath annexed in a ſchedule to ſuch commiſſion. And 
it is further ordered, that in all commiſſions for examining wit= 


es, which fhall iſſue after Hilary term 1721, 4 clauſe hall 


ve inſerted, injoining the commiſſioners before they act in, or be preſent 
at the examining any witneſs, they ſeverally take the oath firſt. ſpe- 
ified in the ſchedule thereio annexed. And that all and every the 
Clerk and Clerks employed in taking, awriting, tranſcribing or 
ingraſing the depoſition or depoſitions, of witneſſes to be examines 
by virtue of ſuch commiſjion, ſhall, before he or they be permittea 
10 act as Clerk or Clerks, or be preſent at ſuch examination they 
ſewverally take the oath laſt ſpecified in the ſchedule annexed. Ana 
that the commiſſioners, or any one of them, ſhall have full poawer 
and authority jointly and ſewerally, to adminiſter ſuch caths to the 
others of them, and alſo to the Clerk and Clerks upon the Holy 


Ewvangelifts. Per Lord Maclesfield, and Sir Joſeph Jekyl, Ord« 


Canc. 109, 


* It here a commiſſion is taken out for the examination of witneſſes, 
no new interrogatories, or ſet of interrogatories can be exhibited withe 
out motion and order of court. Preced. in Ch. 386, 
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and William Stiles deſendant. M the acting ebm- 


miſſioners under the ſaid commiſſion ; and alſo the re- 
ſpecliue Clerks by us employed in taking, writing, tran- 
ſcribing and ingreſſmg the ſaid depoſitions, having firſt | 
duly taken the oaths annexed to the faid commiſſion 
according to the tenor and effect thereof, and as thereby 
direcled, on the part and behalf of the complainant, 
Geoffrey Stiles. 


The commiſſioners then call a witneſs before them; 
all other perſons being ordered to withdraw during the 
examination; ſo that the commiſſioners, their clerks, and 
the witneſs to be examined, may be left together in one 
room. One of the commiſſioners producing the interro- 
gatories takes them in his hand, and reads the title of 
them to the witneſs to be examined, adminiſtering to the 
witneſs the form of oath as follows, 


You fhall true anſwer make to all ſuch queflions as ſhall 
be aſked of you on theſe interrogatories without favour 
or affettion to either party, and therein you ſhall ſpeak 
the truth, the whole truth, and nothing but the truth, 

So help you God, 


This form of oath may be varied as the caſe may 
require, and the ſubſtance turned into an affirmation for 
a witneſs, a profeſſed quaker. 

When a witneſs is produced, he muſt be firſt examined 
upon the interrogatorics of the producer; and then, forth- 
with, without ſuffering him to go abroad, upon the crols 
interrogatories of the other fide®, And each party joining 
in, and attending the execution of the commiſſion, ought 
to exhibit interrogatories : the court diſlikes the practice 


— 


* If a witneſs refuſe to be croſs-examined, it is a cauſe of excepticn 
to his teſtimony, and the court, on, motion, auill ſuppreſs his depoſition, 
ex parte, for it argues faveur and partiality, Cl. Tut. 


of 
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2 of examining the defendant's witneſſes upon the plaintiff's 
” interrogatories et /ic e contra®, 

" The witneſs being ſworn, his name, deſcription, 
A addition, and age are written under the title of the depo- 
N ſitions, and the anſwer given by him to each interroga- 
y tory reſpectively is likewiſe reduced into writing thus, 


The Right honourable Richard Lord Groſvenor of 
Eaton in the County of Cheſter aged 60 years or 
thereabouts, a witneſs produced, ſworn and examined 
on the part and behalf of the complainant William 
Stradling depeſeth, and ſaith as follows, 
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iſt. To the 1ſk Interrogatory this deponent ſaith, 
that &c. 


72s. 


Fry 


Laſtly. To the laſt Iuterrogatory this deponent ſaith, 
that &c. | 3 


The mode of examination preſeribed by the rules and 
orders of court + for the examination of witneſſes at the 
Examiner's-office, ſhould be obſerved by the commiſſioners 
at the execution of a commiſſion to examine witneſſes. 
The commiſſioners, although named by the parties recipro- 
cally, ought to ſtand indifferent, and do their uttermoſt 
endeavour to find out, by due examination, the whole truth, 
and to ſuppreſs no part thereof ; for their authority 1s to 
that end, merely and wholly from the king, by virtue of 
his commiſſion: For every commiſſioner is made and 
conſtituted by the king, (who is the fountain of juſtice,) 
by his commiſſion under the Great Seal, and therefore, he 
being commiſſioner upon record, is preſumed to be indiffer- 
rent, and although the commiſſioners be not equal in | 
ſtate or degree, yet they are all of equal power and if 
authority; for it hath been ſaid of old, that there might be 4 
Priority, but not ſuperiority amongſt commiſſioners, The com- | 0 


ee * 


—— A 


TCC Vcc 4 ety Ee Et Ep N 
„ „ ee — yin _ 2 * 
„„ „ PO Tr T — * 


ov = n . * 
OWN ů ů — — 2 — 272 
＋ * 


CDRS HITS 
„ 


- m— De 
nel 


1 


® Ci, Tat. . Aut. 324. 


miſſioners 


— = ne 
"© SIS 
* 


r ** 


— * * Bas © I. AT” 
—.— 
. 8 > e 
en.. 


2 


bs, 
1 
1 


5 
* 
Fe 
* 
i: 
f 


343 Examination of Witneſſes. 


miſſioners are not ſtrictly bound by the letter of the 
interrogatories, but ought to explain every other matter or 
thing which ariſeth neceſſarily thereupon, for manifeſta- 
tion of the whole truth, concerning the matter in queſtion. 
They are ſworn not to diſcover to either of the parties, or 
to any others, any of the depoſitions, or any part of them, 
which they have taken, before publication paſs in the 
cauſe; 'nor after the examination is begun, ought the 
commiſſioners to confer with either party touching the 
examination, or take new inſtructions concerning the ſame: 
and if they ſhall ſo do, it is a great miſdemeanor, and 
puniſhable by fine and impriſonment#. 

The commiſſioners muſt themſelves examine the 
witneſſes, and not leave ſo weighty an affair to their 
Clerks or others; they ſhould alſo examine but to one 
interrogatory at a time, and ſhould not read another 
interrogatory until the former be fully anſwered, and they 
are to hold the witneſs to anſwer every point interrogated. 
'The commiſſioners are likewiſe to take what comes from 
the witneſſes, in anſwer to what they are interrogated unto, 
or examined upon, and are not to permit them, upon 
their own fight, or reading of the interrogatories to ſet 
it down themſelves, or to depart after they have heard 
an interrogatory read, until they haye perfected their 
examination thereto, But after the witneſſes have been 
examined, the commiſſioners may ſuffer them, upon better 
thoughts, to amend their examination. The commiſſioners 
ought not to aſk any idle queſtions, foreign to, or dehors 
the matters to be examined unto, nor ſet down any 
impertinent or ſcandalous anſwers}; but all material 


ht A 


®* 4 Inf. 278. 9 Rep. 70. Cro, Jac. 6;. Telw, 62, 


+ 4 witne/s examined at a commiſſion, fevears reſlecting awords, 
5 yet be ought not to pay coſts, it being the commiſſioners fault, to 
take down any depoſition that awas ſcandalous or impertinent. 
2 Wms, 406. Sed quære, if the interrogatories had led to it? 
Ibid, in wotis, | 


_ anſwers 


— —— 
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anſwers truly as delivered, A witneſs may be permitted 
to uſe ſhort notes he brings with him to help his memory, 
but not the ſubſtance of his depoſitions; nor may he 
tranſcribe ſuch notes verbatim. The depoſition of each wit- 
neſs reſpectively ſhould be carefully read over to him, or 
he ſhould be permitted to peruſe and conſider what he has 
depoſed, that ſo they may have the ſenſe of the witneſs 
zx re nata, without being tampered with; and upon ſuch 
reviſion, if any errors appear, or the witneſs upon 


recollection, object to the ſtatement, or penning of the de- 


poſition, the ſame muſt be rectiſied; and herein the com- 
miſſioners ſhould be very attentive®, 

The witneſſes muſt ſeverally ſubſcribe their Chriſtian 
and ſurnames, or marks, to the paper draughts of their 
reſpective depoſitions+, after which the whole are ingroſſed 
by the Clerks attending, and ſworn under the com- 
miſhon upon ſkins of parchment ſtampt with an half crown 
ſtamp, each witneſs ſubſcribing his name to his own 
depoſition thus ingroſted. The acting commiſſioners alſo 
ſubſcribe their names to each ſchedule or ſkin of parch- 
ment reſpectively, Bac. Ord. 68. 

Sometimes books, deeds, or papers are produced at 
the execution of a commiſſion in order to be proved 
purſuant to notice, or the compulſory proceſs of Subpœna 
ences tecum ad teſtific, And after ſuch deed, &c, is proved, 
it may be, and uſually is made an exhibit in the cauſe; 
and for that purpoſe the following indorſement (without 
which it cannot be read in court) containing the title 
of the cauſe, Ic. is written upon the exhibit produced; 
two or all of the acting commiſſioners before whom the 
{ame was proved, ſubſcribing their names to the indorſe- 
ment, thus, ; 


——— 6— — 


* 1 Px. Alm. 23. Com. Sol. 31. Prac. Reg. 90, 91- 

+ Where a witneſs dies after examination, But before fach 
examination be ſigned by him, the depoſitions cannot be made uſe of. 
1 Wm. 414. 4 Mod. 278. 
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350 Examination of Witneſſes. 
In Chancery William Stradling plaintiff 


Between and 
Geoffrey Stiles defendant, 


16th July 1783. At the execution of a commiſſion far 
the examination of witneſſes in this cauſe, This paper 
writing was produced and ſpeiun to Percival Stock- 
dale Clerk, a witneſs fworn and examined, and by him 
depoſed unto at the. time of his examination on the 
complainant's behalf *. And was alſo produced and ſhewn 
unto, c. a witneſs, Sc. before us, 
John Radcliffe. 
Charles Farnaby, 


The depoſitions ingroſſed as before mentioned upon 
parchment, muſt be carefully examined, and compared 
with the paper draughts; and when the ingroſſment is 
upon examination, found to be a true copy of the original 
depoſitions, two (generally all) of the acting commiſſi- 
oners, ſubſcribe their names to each ſkin of parchment. 
If more than one, the interrogatories and depoſitions thus 
ingroſſed upon parchment and ſigned by the acting com- 
miſſioners as before mentioned are to be annexed to the 
commiſſion with the ſchedule of oaths, and a return is then 
indorſed upon the commiſſion near the middle thus, 


The execution of this commiſſion appears in a certain 
ſchedule (or ſchedules if more than one) hereunto 
annexed. OD | 

John Radcliffe. 
Charles Farnaby. 


This return is made by two or more (generally all) 
of the acting commiſſioners who ſeverally ſubſcribe their 
names thereto in the manner, and form above ſpecified. 
The commiſſion together with the oaths, interro- 


a — ä 


 * This addition is necgſſary if. two avitneſſes prove the exhibit. 
gatories, 
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gatories, and depoſitions annexed, muſt be ſo infolded 
that no part of the ingroſſment or writing may be read, 
and being neatly and carefully folded and bound up together 
with red tape or ſtring, in ſuch manner that the Jabel only 
of the commiſſion may appear to view, and hang out there- 
from, the acting commiſſioners ſet their ſeals in the ſeveral 


meetings or croſſings of the tape or ſtring, and upon 


ſome place on the outſide of the commiſſion, they ſubſcribe 
their names. The commiſſion thus executed, and made 
up, the paper draughts of the depoſitions of the reſpective 
witneſſes for each party ſhould be ſealed up carefully, and 
delivered to ſome of che acting commiſſioners for ſafe 
cuſtody, "Theſe paper draughts are ſometimes divided 
into two parts, and the parts ſo divided, interchangeably 
kept by the commiſſioners tor reſpective parties: or, which 
is more uſual, the plaintiff's and defendant's commiſ- 
ſioners, alternately, keep the draughts of the adverſe party's 
witnefles ; and take care that no perſon ſee them, until 
publication paſs in the cauſe, conſiſtent with their oath 
and the orders and rules of court. 

The commiſſion thus made up with the label hanging 
therefrom, muſt be delivered by one of the commiſſioners 
perſonally into the hands of the Clerk in court, making 
out the commiſſion, or his agent at his ſeat in the Six- 
clerk's office; or it may be delivered by one of the 
acting commiſſioners into the cuſtody of a careful perſon, 
with directions to carry and deliver the ſame into the hands 
of the Clerk in court perſonally, or of his agent at his 
teat in the Six-clerk's office, cautioning the perſon carry- 
ing the ſame to keep it very carefully and unopened; and 
it would be alſo proper to apprize ſuch perſon of the oath 
which will be required of him, upon delivery of the com- 
miſſion, The Clerk in court making out the commiſſion, 
and to whom it is directed to be delivered; as ſoon as 
the commiſſion arrives, and previous to its being received 
by him, takes the bearer (not being a commiſhoner in 
the commiſſion) to the ſitting Maſter at the publick office, 


or 
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or any other Maſter in his abſence, before whom the bearer 
mult make oath, © That he received the commiſſion from the 
% hands of one or more of the commiſſioners therein named; 
* and that it has not been opened or altered fince he ſo received 
« 7.” Anindorſement thereof is then made upon the com- 
miſſion thus, | 


8 Nov. 1783 upon the oath of Timothy Potton 
before E. Montague. 


The Clerk in court, or his agent from his ſeat in the 
Six-clerk's office, takes the commiſſion from the publick 
office and brings it to his ſeat in the Six-clerk's office 
and keeps it unopened until publication paſs in the cauſe. 
If a commiſſioner, brings the commiſſion, no oath is required 
of him, and the indorſement upon the commiſſion then is, 


8 Nov. 1783, Reveived by the hands of John Radcliffe 
Eſquire one of the commiſſioners. 


Five ſhillings is always allowed to the perſon bringing 
the commiſſion, or if the diſtance be conſiderable, a charge 
is made accordingly, and the full and reaſonable expence 
actually paid, is always allowed in taxing coſts. 

The plaintiff having regularly the carriage of the 
commiſſion, is to appoint the time and place of execut- 
ing it, but if the defendant ſuppoſes, that the plaintiff 
will make delay, in ſuch appointment, he may move for 
an order for a duplicate of the commiſſion. Caſes have 
been where the Maſter has appointed the time and place 
of executing it; however, if the officer appoints the time 
and place, yet the commiſſioners may agree to adjourn 
becauſe the appointment of the Maſter is only for opening 
the commiſſion, and therefore, if the commiſſioners agree, 
they have notwithſtanding ſuch appointment, authority to 
make proper adjournments*, The fair examination by 


—— 
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2 Ch. Ca. 282. Prac, Reg. 91. 
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rommiſſioners is not to adjourn without neceſſity becauſe 
that would be to harraſs the defendant by obliving aim 
to travel from place to place to croſs-examine. I he cxa- 
mination ſhould be done, as far as it is poſſible, ano Alu; 
that there be as little opportunity as potible to divulge 
the depoſitions. 

Where an adjournment is made, if any witneſſes be exa- 
mined, the time when, and the place where, ſuch examin= 
ation was taken, ought to be deſcribed, and mentioned 
in the title of the reſpective depoſitions, and a memoran- 
dum or entry of ſuch adjournment made thereon, which 
the acting commiſſioners ſhould ſign; becauſe upon an 
indictment for perjury committed in depoſing falſely before 
commiſſioners, it ſeems eſſential to ſtate the time and 
place; for primd facie it muſt be intended where the title 


of the depoſitions imports, 


If the plaintiff or his commiſſioners abuſe the carriage 
of the commiſſion by making unneceſlary adjournments, 
or an irregular examination of witneſles, that may intitle 
the defendant to a commiſſion of his own, and the car- 
riage of it. 

When due notice is given of executing a commiſſion, 
and, at the day appointed, the commiſſion is opened, and 
nothing done thereon, and no adjournment made, the 
commiſſion is Joſt ; except the other ſide agree to adjourn, 
or take freſh notice: but if the commiſſion be not opened, 
and he who has the carriage thereof give freſh notice, and 
then executes it; this is a ſufficient execution, unleſs in 
the mean while, the adverſe party has obtained and ſerved 
an order to ſtay proceedings, until the coſts of the former 
day's default be paid, and that they are not paid“. The 
reafon of this rule ſeems to be, that the not adjourning is 
a refuſal of the commiſſioners to act any further upon it: 


* Prac. Rey, 87. 
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for though the court itſelf never adjourns, becauſe it is 
always open, yet the delegated power muſt adjourn, for 
that has no ſtanding and conſtant power, as the ſeal has 
but their power ariſes from the words of the commiſſion, 
which are, quod mandamus, quod ad certos dies et locos, quos 
ad hos provideritis, teſtes predliclos coram vobis venire faciatis et 
advocatis*. So that if they do not provide time and place 
by an adjournment, they have no authority to act further 
by that commiſſion, for the delegated authority muſt pur. 
ſue the words of the commiſſion, or otherwiſe it will be 
conſtrued a refuſal to act. If they do not open the com- 
miſſion, their not acting at that time, will not be conſtrued 
as a refuſal to act; however, it will be confidered as haraſ— 
ſing the defendant, for which he may apply to the court, 
and obtain redreſs: and their not acting before the com- 
miſſion is 9pened, is not conſtrued to be a refuſal, becauſe 
they do not know, what their authority is, until the com- 
miſſion is opened. | | 
Where only one commiſſioner on a fide meets, and 
the plaintiit's commiſſioner having the carriage of the 
commiſſion, reſuſes to act; the court will on motion 
ſupported by affidavit of the facts, order the plaintiff to pay 
full coſts, to be taxed by a Maſter, if the parties differ, 
and renew the commiſſion at the plaintiff's expence+, or 
at leaſt grant the defendant a new commiſſion, and give him 
the carriage of it. So when A commiſſion is loſt, through the 
default of him who has the carriage of it ; or if due notice 
be given, and one fide proceeds and examines witnetles, 
and the other ſide does not, but prays a new commilſion, 
if it be granted he ſhall bear all the charges of ſuch 
renewed commiſſion, both in court, and in the country, 
as well for the charge and entertainment of the other's 
commiſſioners as of his own, and the other fide ſhall be 


. 
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permitted to croſs-examine the witneſſes produced by him 
that renews the commiſſion, But if the other ſide will 
examine any other witneſs of his own, then he {ſhall bear 
his own part of the charge, becauſe he has equal benefit 
by the examination of his own witneſſes; the charges 
abovementioned to be aſcertained by the oath of the party, 
before the Maſter, or of him who diſburſed the money for 
him. But he at whole inſtance a commiſſion to examine 
witneſſes after a former commiſſion executed, and returned, 
js once renewed, and he by whoſe default, or by default 
of his commiſſioners, a former commiſlion was not executed, 
and therefore is renewed, muſt at his peril examine all 
his witnefles upon ſuch commiſſion, or in court, by the 
end of the term wherein that renewed commiſſion is re- 
turnable, becauſe he cannot be indulged in a further 
probatory term#®, 

if the commiſſioners on both ſides attend the execution 
of the commiſſion, and the one fide examines, and the 
other ſide neither examines nor puts in interrogatories, he 
ſhall never afterwards examine, unleſs upon ſpecial order 
made upon good cauſe thewn+. So when the defendant 
joins in commiſſion, and his commiſſioners do not attend, 
or if due notice be given, and one fide proceeds and ex- 
amines his witneſſes, the other ſide, if he does not examine, 
ſhall not have a new commiſhon, But if affidavit be 
made of ſome reaſonable cauſe of non-attendance, and that 
neither the party (who did not examine,) nor any for him, 
or by his direction, or knowledge, privity or conſent have 
ſeen, read, heard or been informed of the contents of the 
depoſitions taken, or any part of them, nor willingly will 
ſee, hear Cc. till he has examined, or until publication 
paſs, the court will grant him leave to examine, So upon 
an examination in court before the Examiner, the court 


— — 


* Px. Alm. 1» Ord. Canc. 108. Prac, Reg. 88. 
+ Com. $f, 30. 1 Ch. Ca. 274. 
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upon a like affidavit will enlarge publication, or if publica- 
tion be actually pafſed upon the like affidavit, will give 
the party an opportunity of examining “*. 

If a commiſhoner be examined as a witneſs, at the 
execution of a commillion to examine witneſſes, he muſt be 
examined by the other commiſſioners, as well previous to his 
acting as a commiſſioner, as alſo before any other witneſs 
be examined. After his examination he may join and pro- 
ceed in the execution of the commiſſion with the other 
commiſſioners ; 107 if other witneſſes be examined previous 
to the examination of a commiſſioner, and in the preſence 
of that commiſſioner, the examination under ſuch circum- 
ſtances would be irregular, the commiſſioner having heard 
the former examination. "The depoſition of a commiſſioner 
who had fo acted, and was afterwards examined in court, 
was ſuppreſied upon motion +. So if a clerk, who writes for 
the commiſſioners, be examined as a witneſs, his exami- 
nation muſt precede the examination of any other witnels, 
except a commiſſioner under the ſame commiſſion. . | 

If a plaintiff wants to examine a defendant as a witneſs, 
he mutt obtain an order by motion or petition in the uſual 
manner for that purpoſe ; this order is of courſe, and muſt. 
be ſerved on the adverſe party's clerk in court, by leaving 
a true copy of ſuch order with the clerk in court perſonally, 
or with his arent at his ſeat in the Six-clerks office, ſhew- 
ing at the time of ſervice the original order paſſed and en- 
tered. A defendant may obtain a like order to examine a 
co-defendant as a witneſs; but all theſe orders proceed 
upon a ſuggeſtion, that the defendant is not concerned in 
point of intereſt in the matters in queſtion ; and they are 
never granted without a clauſe of ſaving juſt exception to 
the other ſide. If any exception to the evidence of the de- 
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* Prac. Reg. 88. For. Rom. 130. 

+ 2 Cha. Ca. 70. I. ſeems as if the commiſſioners cannot compel 
a fellyw-commiſſioncr under the ſame commiſſion i be examined as 
a witneſs, 2 Roll. Rep. go. 
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ſendant as a witneſs, it muſt be made at the hearing of the 
cauſe. 

This order for examining a deſendant as a witneſs, muſt 
be produced at the execution of the commillion, or at the 
Examiner's office, or wherever the examination is to be 
taken, when the defendant attends to be examined, without 
which he cannot be examined. For it is by virtue of that 
order, and the authority given to them by the court, tie 
commiſſioners or examiners are empowered ty examine A 
defendant, without the actual production of the original 
order regularly paſſed and entered, they muſt not preſume 
to examine a deſendant. 

Upon a motion for leave to examine after publication, 
upon making the uſual oath of not having ſeen the depoſi- 
tions, the Lord Keeper declared, that, in fuch caſe, the 
other fide ſhould be at liberty to examine at large, as well 
as croſs-examine the witneſſes produced by the party that 
made the motion (which was all he might do tormerly,) and 
his reaſon was, that a crafty ſollicitor may lie on the lurch, 
and examine nothing til} after publication is paſt; and the 
other party may think himſelf ſecure, and fo not examine 
to thoſe points, which he could otherwiſe have proved, in 
regard he finds his adverſary has not examined to thoſe mat- 
ters. And when once publication is paſt, and the party that 
examined has ſeen his own depoſitions, then the ſide that 
lay ſtill, having tied up his adverfary, ſo that he can only 
croſo- examine the others witneſſes, applies for an order upon 
the uſual afficavit to enlarge publication; and when he has 
got that order, then he comes in with a cloud of witneſſes, 
And although it may be thought hard that any one ſhould 
have liberty to examine after he has ſeen the depoſitions, 
yet his Lordſhip thought it a reaſonable penalty on ſuch as 
would not examine in time, or that ſhould lie on the catch, 
to take advantage of the other party, and ordered the 
reziſters to take notice of it as a ſixt rule for the future, 
Aichaclmas 1684. 1 Vern. 253. 
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No commiſſion to examine witneſſes can be executed in 
term time, without leave of the court, and to obviate all in- 
conveniencies which may eventually ariſe in the execu— 
tion of a commiſſion, it ſeems adviſe able in all cafes, to in- 
graft upon the application for a commiſlion to examine wit- 
neſſes in England or Wales, * Leave to examine in term 
8e time,” | | 


If a commiſſion becomes void by error of the clerk in 
making it, the coſts ſhall be borne by him, and that fide for 
whom it was taken out, or who had the carriage of it*, 


If any of the commithoners obſtruct the others in their 
examination, or examine irregularly, ſuch miſbehaviour, or 
what elſe is neceſſary to inform the court of, muſt be certi- 
fed by the commitlioners in the return of the commiſlion 
without affidavit, becauſe, being ofticers of the court, they 
are allowed to certify; but it ſeems as if the party wiſhing 
to avail himſelf of ſuch certificate, muſt make an applica- 
tion, ſupported by affidavit, of the ſact; otherwiſe the court 
will not take notice of the commiſſioners certificate alone, 
becauſe they are appointed for another purpoſe, and are not 
to certiſy, but of neceſſity +, 


Where there is a diſagreement of the commiſſioners in 
the execution of the commiſſion, or where there is any 
other ſpecial cauſe that obſtructs the execution of it; the 
court will ſometimes ſend down an Examiner into the coun- 
try f. | 
A commiſſioner certifying falſely that a witneſs was exa- 
mined upon oath, and ſworn, who neyer was examined, is 
a great fault, and fineable ||. 


The acting commiſſioners are always allowed one guinea 


fer diem during the execution of the commiſſion, excluſive 


bd. A 


Com. Sol, zo. + Gilb. Ch, 138. Prac, Reg, 92. Br, 


im 23. Ca. 43+ | Com. Ait. 433. Jath. 39, [| Cre, 
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of every other expence incident thereto *; the clerks are in 
like manner intitled to half a guinea per diem. The expen- 
ccs and charges of entertainment, and other matters, are 
borne by the parties joining in and attending the execution 
of the commiſſion. The expences of the witneſſes are al- 
ways to be paid by the party producing them ID before they 
give evidence, if required. 
The expences of a commiſſion to examine witneſſes will 
be very diſproportionate, when one party examines tuenty 
or thirty witneſſes, and the other party only half a dozen, 
the expence of kceping open the commiſſion for the exami- 
nation of ſo many witneſſes, becomes then very expenſive, 
and were thoſe expences to be borne equally, great hardſhip 
would be done to one of the parties. However, any diffi- 
culty of this nature may be obviated, by each party at the 
commencement, and during the execution of the commiſſion, 
keeping his reſpective commiſſioners, clerks, and witneſſes, 
ſeparate and apart from the others, and paying for their enter- 
tainment and charges only ; and thus ſevering the general 
expence of the commiſſion, the enormous expence and ex- 
travagance of keeping open the commiſſion wantonly, or 
of examining immaterial witneſſes, and by ſuch ſiniſter 
practices, protracting the execution of the commiſſion, at a 
very heavy, and, perhaps, ruinous expence, will be thrown 
upon the party who ſo miſbehaves; and this method ſeems 
adviſeable in all caſes where any ſuſpicions are entertained 
of ſuch conduct. A witneſs croſs-examined at the execu- 
tion of a commiſſion thus conducted, may be either at the 
joint expence of the parties examining him originally and 
croſs-examining. But if a party inſiſts upon croſs-examining 
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commiſſion to examine witneſſes, though it was objected, he 
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a witneſs (which he may do,) and needleſsly defers the eroſs- 
examination, and detains the witneſs for ſeveral days for 
that purpoſe, the party examining ſuch witneſs originally may 
pay the witnels his expences and charges up to the conclu— 
lion of his examination originally, The expences of his de— 
tention for cruls-examination incurred afterwards, muſt be 
paid by the party detaining him tor croſs-examination. 

If a commiti:oner refule to fit, the fuitor has no remedy 
by action againſt him, and though perhaps his refuſal will 
be a contempt to the court, if without excuſe, yet doubt- 
less they will not punith the perſon tor it, unleſs his reaſon— 
able expences be allowed *, 

All. pertons who are good evidences at law, are fo in 
equity. 

The party hunſe:f, or his wife, his counſel, attorney, 
or ſollicitor, mall not be examined, unleſs upon ſpecial 
cauſe. + 

'Thouzh an attorney or counſel] may demur to being exa« 
mined, yet he may conſent, and the court will hear his de- 


poſit Terr 4. 


ba 


Where a party examines his own attorney or clerk ii 


court, the other ſide may crois-examine him relative to the 
ſame; matter, but not as to any other points }. 
\ clerk © * E a : Ea, 
KA Clerk m court, or lOISTOTS, may de examined touch 
ing tranſactions antecedent to the commencement of the 
uit, and the knowle dae Whereot Cui NOT COME to him 28 
ſuch. Ii. 


a On is privilee ram hain f 
No Pefioh is privileged rom deiag examined, EXCCN: cf 


p 


hk 5 5 4 . I 1181 17 1 * n Y 
Ne PLOK ALON z AS COUNTIS ATTOTNEY, OI! ſollicitors, not an 


agent; for he may be only a iteward or ſervant. id. 
A cler in court may be examined to prove a deed; for a 


* 7 


conveyancer may be examined. 4d. 
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A demurrer by a witneſs, for that he knows nothing, 
but what comes to his knowledge as clerk in court, or agent 
for deſendant, in relation to the matters in queſtion in 
the cauſe, is not good; for it ought to conclude, that he 
knew nothing but by the information of his client. id. 

A plaintiff cannot be a witneſs for another plaintiff, 
though he be but a truſtee ; but the bill ſhould firſt be diſ- 
miſſed as to him“. And if an order be obtained by ſur- 
prize for any ſuch, it will be diflallowed f. If a defendant 
has no intereſt, or ditclaims, or is only a truſtee, by or- 
der, he may be examined as a witneſs at the hearing, 
ſaving juſt exceptions Þ, 

It a witneſs demurs to an interrogatory, becauſe he has 
an intereſt, he ought to ſwear what intereſt ||. 

The owner of lands in a pariſh, in the hands of a tenant, 
may be a witneſs in a ſuit for tithes in that pariſh S. 

The inhabitant of a pariſh where a medrs is inſiſted on, 
is, prima facie, a bad witneſs, if he occupies no titheable 
land, he mult ſhew it **. 


A commiſſion to examine witneſſes abroad 


With reſpect to the execution, requires all, or moſt of 
the formalities obſerved in the execution of a commiſſion 
to examine witneſſes in Englund, the line of conduct in the 
preceding pages of this work laid down tor the examina- 
tion of witneſles, within the juriſdiction of the court, is 
ſufficiently deſcriptive of the general mode of examining 
witnelles, To avoid repetition, it will be enough, there- 
fore, to obſerve generally, that the ſame proceedings are 
to be had for the examination of witneſſes by commiſſion, 
out of the juriſdiction of the court, as are uſually purſued 
in the execution of the general inland commiſſions to ex- 
amine witneſſes, with an exception only of a few particu- 
lars, which the diſtance of place unavoidably occaſions. 
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The doe of -an adverſe party in England, creates a 
abſolute impoſſibility of giving him ſuch notice of the hag 
and place of execution of a comimiffion to examine wit. 
ncilxs in parts oyond the ſeas, or out of the juriſdiction of the 
court, as would ve zfentially neceſſary to the regular execu- 
tion of a commilhon for the examination of witnefles in 
England, From the impracticability of acting otherwiſe, 
ariſes the expedicacy of diſpenſing with that notice to a 
party joining in commiſſion, which is eſſential to the regu- 
larity of an examination of witneſſes by commiſſion within 
the juriſdiction of the court; for, were notice of time and 
place to be giver to the party in England, the uncertainty 
of tranſmitting the commiſſion, with pieciſion in point of 
time, by ſea or land, and other incidental circumſtances, 
which no foreſight could, in long voyages, by any poſſibility 
provide for, would render the examination of witneſſes be- 
yond ſea very precarious, and, in many caſes, totally fruit- 
leſs, Notice therefore to the party of executing com- 
miſſions of this nature is diſpenſed with; the court from 
the emergency of the occaſion, ſubſtituting notice to the 
adverſe party's commiſſioners, or to his agent, in lieu of 
notice to the party himſelf. . 

The order for the commiſſion (which in term-time 
ſhould always be applicd for by motion, of which notice 
in writing, two days previous to . application, ſhould be 
given to the Clerk in court, ) uſually directs the adverſe 
party's Clerk in court in a limited time to join and ſtrike 
commi honers names, and to name an agent reſident in 
the place where the commiſſion is to be executed, to 
whom notice of the execution of the commiſſion is to be 
given; and that ſervice of the notice upon ſuch agent 
be pood ſervice upon the adverſe party, or in default of 
joining in commiſſion, or naming an agent, the commiſ= 
ſion to iſſue ex parte. 

Sometimes the order does not direct the adverſe party 


— 


to name an agent; in ſuch caſe, it ſeems neceſſary that 


the party applying for the commiſſion ſhould make a ſub= 


ſequent application by motion or petition for an order as 
| | > 


Examinatſon of Witneſſes: 363 


of courſe, that ſuch party may be at liberty to ſerve any 
one or two of tne adverſe party's commitlioners with no- 
tice of the execution of the commiſſion *. And if a provis 


ſional clauſe of this nature were ingraſted upon the order, 
where ſervice of notice 1s directed upon an agent, to be 
named by the adverſe party, it would obviate any difficulty, 
in caſe of death or abſence of that agent. 

It may not be a needleſs precaution here to obſerve, 
that if ſkins of parchment ſufficient for ingroſſing the de- 
poſitions, were ſent with a commiſſion to examine wit- 
neiles abroad, they would fave much trouble, 

A commilfion being granted to examine witneſſes at 
Algiers, the plaintiff died before the execution of the com- 
mithon, by which the ſuit abated; but two witneſſes were 
examined there before notice of the plaintiff's death, one 
of whom had died ſince his examination. Lord Chancel- 
lor held, that although in ſtrictneſs, there was an abate» 
ment of the ſuit by the death of the plaintiff, and no ſuch 
cauſe in eſſe, as that in which the witneſſes had been exa- 
mined, yet it being in a Court of Equity, and where the 
commiſſioners and witneſſes had no notice of the plain- 
tiff's death, it could not in reaſon or juſtice, affect the 
validity of the depoſitions ; which were therefore allowed 
to ſtand in toto, as well with regard to the witneſs then 
living, as to the witnels that was dead. Thompſon's Caſe. 
3 Hus. 195. 

Before we conclude this general head of examination 
of witneſſes, it will be proper to conſider, as far as may 
be conſiſtent with the ſcheme of this work, the incidents 
which may eventually attend the execution of a. commiſ- 
ſion for the examination of witneſſes abroad. Foreign 
contracts between merchant and merchant, ariſing from 


the commercial intercourſe of this country with diſtant 


4a 
* 


nations, whoſe inhabitants profeſs the Mahomedan, Gentoo, 
or other religious tenets, and the policy of extended 
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commerce ex neceſſitate rei, induce a diſpenſation with the 
uſual and common form of oath adminiſtered to witneſſes 
of the Chriſtian faith. Foreigners entertaining notions of 
religion contrary to the Chriſtian faith, are frequently ex- 
amined by commiſſioners in the moſt folemn manner, ac— 
cording to the cuſtomg of their own country, and the 
depoſitions ſo taken, aſter great argument, and ſerious 
conſideration and Is have been held to be valid. 
However, the court ex 2:61 cautela requires, that the 
acting commiffioners ſhoul d certify in writing, in what 
manner wirnelles not of the Chriſtian perſuaſion were exa- 
mined, at the ex<cution of the commiſſion, as in the caſe of 
Onicheend v. Parker x. 

The commiliioners certified, that among other wit- 
neſſes for the plaintiff, they had examined Ramkinſenſſeat 
and Ramchurneucoberane, and ſeveral others, ſubjects of the 
Great Mogul, being perſons who profets the Gentoo re- 
ligion, and that they rd lolcau e worn in the following 
manner, 9g. 

„he ſeveral perſons being before us, with a Bra- 
c min or Prieft of the Genies religion, the oath 
preſcribed to be taken by the witneſles was in— 
terpreted to each witneſs reſpectively; after which 
« they did ſeverally with their hands touch the foot 
& of the Bramin or Prieſt of the Gentoo religion, 
Leing alſo before us with another Bramin or Pricſt 
of the ſame religion, the oath preſcribed to be taken 
« by the witneſtes was interpreted to them; after 
which Neenderam Surmahb being himſelf a Prieſt, did 
« touch the hand of the Breads: the ſame being the 
uſual and moſt ſolemn form, in which oaths are 
moſt uſually adminiſtred to witneſtes who profeſs 
the Gentoo religion, and the ſame manner in which 
oaths are uſualiy adminiſtred to ſuch witneſſes in 
the courts of juſtice, created by letters patent of 
„% the late king at Calcutta.“ 


— 
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The Court of Chancery in its primzval 2 
participated much of the practice uſed in the Civil "A 
The Civilians had a manner of examining witneſſes in 


perpetuam ret memoriam, which was two-fold, either the 


common examination, or in melior: forma, The com- 


mon examination was, where the witneſſes were very old 
and infirm, fick, in danger of death, or were going into 
diſtant countries. In this caſe, it was uſual to file a libel, 


and without ſtaying for the litis contetatio, the ator exa- 


mined his witneiles immediately, giving notice, if it were 
poſſible, to the other ſide, of the time and place of the 
examination, that he might come and croſs-examine ſuch 
witnelles, if he thought fit; and theſe depoſitions ſtood good, 
in caſe the witneſs died, or went abroad: but the acer was 
obliged edere actionem within a year, otherwiſe the depo- 
ſitions went for nothing, If the witneſles lived, or did not 
80 abroad into diſtant countries, then they were to be exa- 


mined oft litemt conte/tgtain &, 
* 


Ihe examination in perpetuam rei memoriam in meliort 
forma was ad tranſumenda inſtrumenta ; and, in this caſe 
there muſt have been à litis conteſtatio before the exami- 
nation, becauſe there was no need of ſo much celerity in 
proving the inſtruments, as there was, where the wit- 
neſſes were likely to die, or were going into remote parts; 
in theſe caſes the actor was not bound to proceed in any 
action, upon theſe inſtruments within a year. But in both 
caſes, it ſeems, that prublicatio teſtium was, when the 
judgment was begun before the ordinary judge, or which 
is all one, when there was a /itis conteſlatio. 


Ihe Examination in perpetuam rei memoriam in meliori 
is adopted by the court of Chancery to perpetuate 


forma 


teſtimony to a diſputable fact, the witneſles to which are 
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old “ and infirm, in danger of dying, about to depart 
the kingdom, it is therefore very uſual to file a bill to per- 
petuate the teſtimony of ſuch witneſſes, although no ſuit 
is depending: for it may be, a man's antagoniſt only waits 
for the death of ſome of them to begin his ſuit. As where 
a bond has been entered into, upon an uſurious contract, 
the proof whereof lies in the evidence of a witneſs cir- 
cumſtanced as before mentioned f. So if a material fact 
lies in the knowledge of one witneſs, to which fact no 
other perſon is privy; although the witneſs be neither old, 
infirm, likely to die, or going beyond ſeat it ſhould 
ſeem the teſtimony of ſuch a witneſs, might be perpetuated 
by a ſuit inſtituted for that purpoſe. But this ſpecies of 
examination is molt frequent when lands are deviſed by 
will away from an heir at law ; the deviſee in order to 
perpetuate the teſtimony of the witneſſes to ſuch will, ex- 
hibits a bill in Chancery againſt the heir, and ſets forth 
the will verbatim, ſuggeſting that the heir is inclined to diſ- 
pute it's validity, and then, the defendant having anſwered, 
they proceed to iſſue as in other caſes, and examine wit- 
neſſes to the will, and paſs publication: after which the 
cauſe is at an end, without proceeding to any decree, no 
relief being prayed by the bill §. This is generally what is 
meant by proving a will in Chancery, 

The mode of examination is preciſely the ſame, as in 
ordinary caſes, either in Court, at the Examiner's office, 
or by commiſſion where the witneſſes live in the country, 
or beyond ſea. h 

The Court of Chancery entertained petitions to perpe- 
tuate teſtimony of witneſſes at an early period; the pe- 
tition which afterwards aſſumed the ordinary appellation of 
bill, ſeems to have been framed in manner and ſubſtance 


— —ͤ— 41 


* A witneſs aged 70 years will be ordered, as of courſe, to be 
examined de bene e upon motion or petition ſupported by 
affidavit thereof. 

+ 1 A4. 450. Þ 3 Vn. 77. Meß. 389. F 1 Px. Aim. 27, 
| | fmilaz 
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fimilar to the preſent form, with this diſtin tion only, that 
anciently, the practice was in the bill to pray proceſs of 
Subpœ na, ſpecially requiring the defendant, in fourteen 
days, to appear and ſhew cauſe why the plaintiff ſhould 
not examine his witneſſes, and afterwards publiſh their 
depoſitions, according to the rules.and orders of the Court, 
And the practice was, for the defendant to appear and 
ſhew cauſe by way of plea or otherwiſe *, or in default the 
plaintiff procceded to examine his witneſſes, whoſe teſti- 
mony was thereby preſerved and perpetuated. For the better 
regulation of the examination of witneſſes in perpetuam rei 
memoriam, Sir Nicholas Bacon, Lord Keeper, MH. 3 Elix. 
made the following orders, vix. 

1. The commiſſioners ſhall examine no witneſſes, but 
ſuch as are aged or impotent. | | 

2. The complainants, or party who ſueth forth the 
commiſſion, ſhall give warning or notice, by precept, from 
the commiſſioners, unto the party that ſhould take pre- 
judice by this examination, by the ſpace of fourteen days 
at the leaſt, of the time and place, when and where the 
ſaid commiſſioners will fit upon this commiſſion. 


3. And the ſame warning being ſo given, the commiſ- 


ſioners are to be ſatisfied by the oath of the party com- 
plainant, or ſome other credible perſon, that warning is 
given accordingly, before they ſhall proceed to the execu- 
tion of the commiſſion, 

4. If the party adverſant or defendant can ſhew before 
the commiſſioners good caule of exception, either againſt 
the witneſſes produced by the complainant, or any of them, 
or againſt the commiſſioners themſelves, or otherwiſe, 
then they ſhall ceaſe and forbear any further execution 
of the ſaid commiſſion; and the commiſſioners ſhall certify 
and return the ſaid cauſes and exceptions up with the ſaid 
commiſſion, 


al Wes Symb, 190. 
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5. But if the party adverſant cannot ſhew ſufficient 
cauſe as aforeſaid, then the commiſſioners ſhall proceed to 
the examination of witneſſes, and the party adverſant or 
defendant ſhall have liberty to join in the examination of 
the ſame witneſſes, or of any other, upon interrogatories 
on his behalf, if he think good. | 

6. And if the defendant do not appear, they are like- 
wiſe to certify and return whether affidavit were made of 
the giving of warning by precept as aforeſaid or not. 


Note, the foregoing are to be oljerved where the commiſſion 
is ex parte querentis only, and are to be ingroſſed on 
parchment, and ſubſcribed with the hand of the Regiſter, 
and to be annexed to every of the ſaid commiſſions, but 
not otherwiſe. For if the defendant join, then theſe ar- 
ticles ſhall not need. 

. That the commiſſioners names be ſpecially aligned 
by the Lord Keeper or Lord Chancellor, pro tempore. 

The Subpwna, in perpetuam rei memoriam, being diſuſed, 

the above orders of Lord Bacon are obſolete. 


The examination of witneſſes de bene eſſe in the Court 
of Chancery is analogous to the common examination of 
the Civilians. The examination of a witneſs before iſſue 
Joined, occaſioned by a contempt of the party in not an- 
ſwering, and thereby preventing the joining of iſſue ; or 
where there is danger of loſing the teſtimony of witneſſes, 
in caſe of death, by reaſon of ſickneſs, or age *, or their 
departure from the kingdom +, in any of theſe predica- 
ments, the examination of a witneſs is ſaid to be de bene 


Pr 
Lr — — 


* A witneſs aged 70 years, will be ordered of courſe to be ex- 
amined #e bene & upon motion or petition grounded on an 
aftidavit of the age. 

+ Piaintiff ſhall not have leave to examine witneſſes de Bent 
efe, becauſe they are going to the Faſt Indies, if they are his 
ſervants, and he might keep them at home, In Scacc, Bunk. 
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eſſ, or upon condition that if the witneſs die, or be not 
forth-coming to be examined in chief, in ſuch caſe, and 
ſuch caſe only, the depoſition ſo taken before iſſue joined 
ſhall be valid. The examination of a witneſs de bene 
eſe may be incidental to every ſuit in the progreſs of it; 
whereas the examination in perpetuam rei memoriam is the 
fruit of a ſuit inſtituted for that particular purpoſe ; and 
herein ſeems to be the emphatical diſtinction between an 
examination in perpetuam rei memoriam, and an examina- 
tion of a witneſs de bene efje : though the examination de 
bene eſſe may eventually be in perpetuam rei memoriam, if the 
witneſs ſo examined die before he be examined in chief, 


The order to examine witnefles de bene efje gives liberty 


to examine ſuch and ſuch witneſſes nominatim. This or- 
der is to be conſtrued ſtrictly, and authorizes the exami- 
nation only of the perſons named therein, The exami- 
nation is taken in the ſame manner as the examination of 
a witneſs in chief, either at the Examiner's office, by pro- 
ducing the order to the Examiner; or by commiſſion in 
the country, for the purpoſe of examining the witneſles 
named in the order, in excluſion to all others. All the 
formalities of notice, &c. uſed in the examination of 
witneſſes in chief, muſt be complied with in the examina- 
tion de bene eſe, a 
The Examination of a witneſs vivd voce at the 
bearing of a cauſe — 


Is admitted, when deeds, writings, or other docu- 
ments eſſential to the juſtice of the cauſe have been 
neglected to be proved, before publication has paſſed in 
the ſuit : or where the plaintiff finding ſufficient matter 
confeſſed in the defendant's anſwer to ground a decree 
upon, proceeds to a hearing of the cauſe upon bill and 
anſwer only, The defendant's anſwer in ſuch cafe being 
taken as true in every point, no examination of wit- 
neſſes is requiſite z the proof therefore of deeds, letters, &c. 

B b | muſt 


r 


— 
” = 
8 


. 
2 
r 
F * 


PI On 
a — — 4th Wor _ 
— e 


INE 
— 

— 

— — 


3 
>; 


— 
8 — 2 — > tn —k, 


— TT 


— 


. SIE = 


— 


— 
r 

— 

—— — — 


ere 
2 
23 2 


of ods s 


— Dor TR — > Ig EEE" © rr 
r —— 2 — nx " as 
— — « * ä 


3 


—— 


— re 


. ͤV . PPP Ca he ee en WET INS 
n — 1a n *G 8 


© 
Ub) — 
rr I 


1 
—. 


a» Examination of Witneſſes. 


muſt be by witneſſes viv4 voce, at the hearing of the 
cauſe, The utmoſt latitude the court have taken in 
this, is to allow the proving of exhibits, viva voce at 
the hearing, but not to let in other examinations; and this 
is allowed only where the application is by the party who 
is to make uſe of the exhibits. There never was a caſe 
where it was allowed on the application of the contrary 
party *; for it ſhould ſeem, that the execution only of 
deeds +, the mere ſigning of a receipt or acquittance, the 
hand-writing only of letters, Cc. can be proved by witneſſes, 
viva voce, at the hearing. A witneſs cannot be admitted, 
vive voce, to prove the hand-writing of a ſubſcribing wit- 
nels to a deed, where all the ſubſcribing witneſſes are 
dead 1. And in the caſe of a will, 4iv4 voce evidence 
to the execution, cannot be let in at the hearing, becauſe 
the duc execution may come into queſtion, which cannot 
be examined to ore tenus, at the hearing of the cauſe 8. 

To authoriſe the examination of a witneſs, vivd voce, 
to prove an exhibit at the hearing of a cauſe, an order 
muſt be previoutly obtained for that purpoſe ; this order is 
to be procured by motion in court, or petition to the 
Maſter of the Rolls, praying leave to examine a witnels 
or witneſſes vi voce, at the hearing of the cauſe, to prove 
10 Signing of an account by the defendant (or the execution 
of certain deeds, Oc. n them) which is always 
ordered, as of courſe, ſaving all juſt exceptions. The 
counſel's brief, or the pctition anſwered, being left at the 
Regiſter- office, and the order thereon being drawn up, 
paſſed, and entered at the ſame office, a copy thereof, two 
days previous to the hearing of the cauſe, muſt be ſerved 
upon the adverſe Clerk in court, by leaving a true copy 


—— —_ * — 


* Mos. 381. Gilb. Ch. 142. +. 1 Atk. 445. 


But in ſuch caſe the court will give leave to examine in 
the othce, to prove the deed, notwithſtanding publication has 
palled, Preced. in Ch. 64. 

© 1 Atk, 203. 5 5 
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of fuch order with him perſonally, or with his agent at 
his ſeat in the Six-clerks office, ſhewing at the time of 
ſervice, the original order paſſed and entered. 

When the cauſe is called on, and the deed, Cc. re- 
quired to be proved ; the original order, the deed, or 


other exhibit mentioned and deſcribed in the order, to- 
gether with the witneſs to prove the ſame, muſt be pro- 
duced to the regiſter in court, who will adminiſter the 
uſual oath, and examine the witneſs zo the execution &C. 
after which the deed may be read in evidence in the cauſe, 

It may not be unneceſſary to obſerve that no deed Sr. 
but that mentioned and deſcribed in the order can be 
thus proved at the hearing : nor can any deed, &c. be 
read, although it has been proved, if there be not an in- 
dorſement thereon ſigned by the commiſſioners or examiners, 
certifying the production and proof thereof before them; 
except ſuch deed c. be proved, viva voce. 

The attendance of an unwilling witneſs to prove a 
deed, &c, vivd voce, at the hearing of a cauſe, may be 
inforced by proceſs of Subpzna, To obtain which it ſeems 
an order ſhould be procured by motion in court, or peti- 
tion to the Maſter of the Rolls, as of courſe ; ſor without 
an order, the Subpana canot be obtained from the Subpezna- 
office, The counſel's brieff, or the petition as anſwered, 
muſt be left at the Regiſter office, and the order drawn up, 
paſled, and entered there. The order is to be produced at 
the Subpwena-office, when the fræcipe for the writ is left at 
the office, the form of the Præcipe may be thus, 


Subpæna Thomas Harwood to appear in Charcery, 
returnable 23d. January to teſtify viva voce, in court 
according to an order of court for Geoffrey Stradling. 

Forreſt Solicitor, teſted 2 January, 1783. 


This writ is made returnable on a day certain, as well 
out of, as in term, purſuant to the order. 

The body of the writ is in manner and form the ſame 
as a Sil fœnaà to teſtify before the examiner, 
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The indorſement expreſſes the purpoſe for which fe 
iNuss, in the following words, 


By order of Court to teſtify viva voce in court for 
Geoffrey Stradling. 


Label, Thomas Harwood to appear in Chancery, re- 
turnable 23d. January, to te/lify viva voce, in court 
according to an order of court for Geoffrey Stradling, 


The expence of this Subpœna at the office is five ſhillings, 
if one or two defendants, and five ſhillings and fixpence'for 
three defendants, and no more than three can be put into 
one Subpana. 

The return of this writ ſhould be the day on which 
the cauſe is ſet down to be heard. The Subpena to hear 
judgment will ſufficiently aſcertain that time; and this 
proceſs to teſtify ſhould not be applied for until the Sub- 
p&na to hear judgment is ſerved, and the day for hearing 
exactly known. And it ſhould ſeem as if this Subpwna 
ſhould be applied for, upon the foot of an order to examine 
vivd voce, at the hearing; or that it ſhould be engraft- 
ed upon an application for an order to that effect. 

A Subpœna to teſtify viva voce at the hearing of a cauſe 
requires the ſame perſonal * ſervice as a Subpœna, to teſtify 
in other caſes ; every circumſtance to be obſerved in ſerving 
the latter may be incidental to the former, ſuch as a tender 
or payment of ſufficient money ta bear a witneſs's + expences, 
ſervice a reaſonable time before the day to appear and give 
evidence, Sc. But without the order to examine vi 
voce, a witneſs attending. purſuant to a Subpena to teſtify 
vivd voce Cannot be examined; and therefore it ſhould 
ſeem that an application to examine vivd voce ſhould 
accompany or precede an application for an order to 
teſtify viva voce. 


— 
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The examination of witneſſes to the credit of a 
witneſs already examined, 


Was practiſed among the civilians, who, in the pro- 
greſs of a ſuit allowed three probatory terms, or dila- 
tions*, In the firſt probatory term, the plaintiff _ 
defendant were to produce their firſt ſet of witneſſes ; 
the ſecond, they were to bring witneſſes to their W 
or to invalidate their teſtimony; and in the laſt probatory 
term they were to reſtore the credit of their former wit- 
neſſes , and here the examination cloſed, the maxim being 


« In teſtem teſtes, et in has, ſed non datur ultra.” 


The Court of Chancery in its primeval inſtitution adopt- 
ed nearly the ſame line of practice which the civilians 
had previouſly eſtabliſhed. The examination of witneſles 
therefore in both Courts is ſo much alike, as ſcarcely to 
admit of a diſtinction; or if a diſtinction be taken, it 
may juſtly be termed a diſtinction without any eflential 
difference. 

All witneſſes of whatever religion, or country, who 
have the uſe of their reaſon, and are not infidels, are to 
be received and examined, except ſuch as are infamous or 
intereſted in the event of the ſuit. 


Infamous perſons are ſuch as may be objected to propter 
delictum, as an attainder, judgment or conviction of trea- 
ſon, felony, piracy, premunire, petty larceny, perjury, 
and alſo a judgment in attaint for giving a falſe verdict, 
or in conſpiracy at the ſuit of the King ; theſe are good 
cauſes of exception to a witneſs while they continue in 
forcef. So if a man has had an infamous judgment, 
and has ſtood in the pillory for an offence which is con- 
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trary to the faith, credit, and truſt of mankind, as forgery 
was formerly, he cannot be a witneſs in any cauſe: for 
it has been recently determined upon ſolemn argument, 
that it is the crime that creates the infamy, and takes away 
a man's teſtimony, and not the puniſhment for it *. 

Intereſted witnelies may be examined upon a voir dire, at 
a general examination of witneſſes, if ſuſpected, to be 
ſecretly concerned in the event of the cauſe, or their 
intereſt may be proved after publication, by examination, 
which laſt is the only method of ſupporting an objection 
to the former claſs, for no man is to be examined to 
prove his own infamy +. 

At law, (and the rule of evidence is the ſame both in 
law and in equity) exceptions to witneſſes ſeem to be 
reducible into two kinds, firſt, exceptions to the credit of the 
witneſs, which do not at all diſable him from being ſworn, 
but yet may blemiſh the credibility of his teſtimony, 
Secondly, exceptions to the competency of the witneſs, 
which exclude him from giving his teſtimony at law; 
but in equity do not prevent him being examined, and 
of theſe the court is to judge . | 

When publication has paſſed, and the depoſitions are 
copied and delivered out, if either party conceive the 
evidence of ſume of the witneſſes examined for the adverſe 
party, falls within any of the predicaments before men- 
tioned, the plaintiff or defendant may examine touching 
the credit or competency of any of the witneiles examined ; 
and if their teſtimony be diſcredited, or their incompetency 
ſufficiently proved, the depoſitions of thoſe witneſſes ſo 
impeached, will not be permitted to be read in court at 

the hearing. 

The leading ſtep towards an inquiry of this nature is, 
the preparing and filing objections or articles in the Ex- 
aminer's office, if the depoſitions impeached be taken in 
town, or in the Six-clerks office when the depoſition is 


— 
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fra, } * 2 Wilf. 18. + 4 Inſt. 279. 
+ Theory of Evid, 107. 2 II. H. 270. 
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taken by commiſſion; and in either caſe the objections or 
articles properly ingroſſed ſhould be annexed to the de- 
poſitions in the reſpective offices where the depoſitions 
are filed; though it ſhould ſeem, if the depoſition objected 
to, be taken by commiſſion, and the examination of the 
witneſſes to the credit or competency bein town, the articles 


ſhould be filed, as well in the Examiner's office, as in the 


Six-clerks office where the depoſitions are filed, and ſo 
t converſo, 

Theſe articles ſhould ſtate the ſubſtance of the objection 
to the credit or competency of the witneſs whoſe depoſi- 
tion is impeached. A witneſs may be examined as to his 
intereſt in the event of the ſuit upon a veir dire, at the 
time of his examination in chief, be it at the Examiner's 
othce, or by commitlion, and that ſeems the proper ſtage, 
wherein ſuch an inquiry ſhould be made, if a perſon to 
be examined previous thereto is ſuſpected to have been 
tampered with, However, were it neglected, the party 
is not remedileſs, he may exhibit articles or objections, 
and therein aſſign an intereſt ariſing in ſome ſhape to 
the witneſs, as a cauſe why his teſtimony ſhould not be 
read: the proceedings upon thoſe articles would be the 
ſame as to diſqualify a witneſs in any other predicament, 


The articles may be in the following form, and being 
ingroſſed upon parchment with an half crown ſtamp, the 
Examiner or Clerk in court, with whom the articles are 
left to be filed, will annex them to the | depoſitions im- 


peached, and file them accordingly. 


Articles exhibited by Geoffrey Stradling complainant in 


a certain canſe now depending, and at iſſue in the High 


Court of Chancery, wherein the ſaid Geoffrey Strad- , 


ling is complainant, and William Stiles defendant to 
diſcredit the ti/limony of George Thomas, Edmund 
Ayliffe, and Chriſtopher Atkinſon, three witneſſes 
examined before John Morgan Eſq; one of the ena— 
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miners of the ſaid court on the part and behalf of the 
faid defendant. 


1ſt, The ſaid Geoffrey Stradling doth charge and allege, 
that the ſaid George Thomas hath ſince his examin- 
ation in the ſaid cauſe, owned and acknowledged, that 
he is ta receive or be paid, And alſo that he dath ex- 
pet a confiderable reward, gratuity, recompence, or 
allowance from the ſaid defendant, in caſe the ſaid defend- 
ant recovers in the ſaid cauſe, or the ſaid cauſe be deter- 
mined in his favour. And that the ſaid George 
Thomas 75 to gain or loſe by the event of the ſaid cauſe. 


2d. The ſaid Geoffrey Stradling doth charge and allege, 
that the ſaid Edmund Aylitte, Chriſtopher Atkinſon 
and Japhet Crooke, are perſons of bad morals, and of 
evil fame and character, and that they are generally 
reputed, and efteemed fo to be. And that the ſaid 
Edmund Ayliffe, Chriſtopher Atkinſon and Japhet 
Crooke, are perſons who have no regard to the nature 
or conſequence of an oath, And that they are perſons 
whoſe teſtimony is not to be credited or believed, 


The title of theſe articles are to be varied, if the 


depoſitions are taken by commiſſion, thus, 


Articles exhibited by Geoffrey Stradling complainant, 
in a certain cauſe depending, and at iſſue in the High 
Court of Chancery, wherein the ſaid Geoffrey Stradling 
is complainant, and William Stiles defendant to diſcredit 
the teſtimony of Chriſtopher Atkinſon and Japhet 
Crooke, two witneſſes examined by virtue of a com- 
miſſion iſ.ued out of the ſaid court, io William Warne, 
and others directed for the examination of witneſſes in 
the ſaid cauſe upon certain interrogatories exhibited 
before them for that purpoſe.» And which ſaid witneſſes 
were examined in the ſaid cauſe, on the part and behalf 
of the ſaid defendant, | | 
The 
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The articles being filed, and a certificate thereof, 
procured from the Examiner, or the Six-clerk, with whom 
they are filed; the court upon application by motion or 
petition of courſe grqunded upon the certificate will give 
leave to the party applying to examine witneſſes thereon, and 
a commiſſion to examine witneſſes in the country. The 
order being drawn up, paſled, and entered at the Regiſter's 
office {the Counſel's brief, or the petition anſwered, being 
previouſly left there for that purpoſe,) a copy thereof muſt 
be ſerved upon the adverſe Clerk in court, perſonally, or 
left with his agent at his ſeat in the Six-clerks office, 
ſhewing at the time of ſervice the original order paſſed 
and entered. And a copy in like manner muſt be ſerved 
upon the Examiner, if the examination to the credit be 
in town, for © the Examiner cannot examine any witneſſes 


« to invalidate the teſtimony of any witneſſes, but by. 


« ſpecial order of the court, which is ſparingly to be 
« granted; and upon exceptions filed with the Examiner 
* without fee, and notice thereof given to the adverſe 
« party, or his Clerk in court, together with a copy of 
« the ſaid exceptions, at the charge of the party ſo exa- 

«© mining“.“ 

Interrogatories adapted to the inquiry intended, muſt 
be drawn and filed as in ordinary caſes, and witneſſes 
_ thereon examined, either by commiſſion, or at the Exami- 
ner's office; after which the depoſitions are to be publiſhed 
in the uſual manner. 

The adverſe party whoſe intereſt it is to ſupport the 
credit of his witneſſes, may examine accordingly toties 
quoties. 

Croſs-examining a witneſs, by one ſide in any matter 
tending to the merits, makes him a good witneſs for the 
other ſide, although otherwiſe liable to an exception. 
i Vern. 254. f 
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Publication, 


S an act performed by the officer in whoſe cuſtody 

the depoſitions of witneſſes in a cauſe are lodged, It 
is a publiſhing or making known the contents of depoſi- 
tions, by making copies thercof for the parties to the 
ſuit, and thereby abfolving the commiltoners of the oath 
they have taken at the execution of the commiſhon, or 
the officers at the Examiner's office, ſo that they may 
declare frecly, and without reſtraint what they know con- 
ceruing ſuch matter, | 


Publication may paſs by 
Rule to publiſh, 

Order, or 

Conſent of the Clerks in court. 


By rule, where either party has given a rule to produce 
witneſſes, which is uſed to give the other parties notice to 
examine. After that is expired the ſame party, if he 
pleaſes, may enter another rule to paſs publication, on 
the expiration whereof publication will paſs, unleſs en- 
larged by order, which may be obtained by motion or 


petition, 


By order, where a rule is given to paſs publication, and 
afterwards before the rule is expired, the ſame is enlarged 


for a certain time by order. When the time limited by 


the order is expired, publication paſſes in conſequence 
of ſuch order, 

By conſent, which may be immediately, but it muſt be 
entered as ſuch in the Houſe-book in the Six-clerks 
office. 

After witneſles are examined in court, there ſhall be 
two rules only given for publication; viz. an ordi- 

| | nary 


Publication. 379 


nary rule, and then a day to ſhew cauſe why publica- 
tion ſhould not paſs. And upon the return of a com- 
miſſion, one rule only to be given, within which time, 
if the other ſide do not ſhew unto the court, good cauſe 
to the contrary, publication ſhall paſs accordingly“. 

And when both plaintiff and defendant have examined 
ſuch witneſſes as they think proper, and are ready to go 
to hearing, the Clerks in court for each party to the ſuit 
may paſs publication by conſent, which is done by ſub- 
ſcribing their names reſpectively to a conſent in writing 
in the Houſe-book, in the Six-clerks office, in which the 
rules to be given in the cauſe ought regularly to be 
entered, and thereupon publication forthwith paſſes. 

All rules expire that day ſe'enight, from the day on 
which they are entered, Theſe rules muſt be entered 
in the Houfe-book in the Six-clerks office in that diviſion 
where the cauſe originally began, (although the Clerk in 
court who enters the rule ſhould be of another diviſion.) 
The rules may be entered any day in term, provided they 
be entered eight days before the expiration of the term, 
otherwiſe they muſt be entered in the enſuing term. 
The rules are written in the Houſe-Book of the Six-clerks 
office in the following form, and a copy thereof is tran- 
{cribed into the Rule-book of the Clerk in court, enter- 
ing the rule. The ſworn Clerk's Rule-book is taken to 
the Regiſter-office to be entered; the Regiſter marks the 
entry, by ſetting his initials againſt the rule in the margin 
of the book, for which one ſhilling and ſixpence is paid 
to him. The Clerk in court entering the rules, gives a 
note in writing to the adverſe Clerk in court, of ſuch rule 


being entered+. 


1 — * 
* 
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The rules are entered in the books in the following 
forms, 


7th. Nov. 1783. 
Stradling ) A day is given to the defendant (or plain- 
Ve tiff) to produce witneſſes. 
Stiles. Radcliffe Clerk for plaintiff, 


- 5 
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16 Nov. 1783. 
Stradling J A day is given to the defendant (or plaintiff9 
v. ö to ſhew cauſe why publication ſhould not 
Stiles, 75. 
Barker Clerk for plaintiff, 


20 Nov. 1783. 
Stradling A day is given to the defendant (or plaintiff) 
v. | for paſſing publication upan a joint com- 
Stiles, miſſion returned, 
Crofts Clerb for Plaintiff. 


28. Nov. 1783. 
Pilgrim 72 conſent that publication do forthwith paſs, 
5. | Nicholls Clerk for plaintiff. 
Smith. Woodcock Clerk for defendant. 


The cauſe being at iſſue by Subpæœna, or appearance 
gratis to rejoin, either party, plaintiff or defendant may 
give theſe rules; but it ſeems as if a defendant ſhould 

wait the term in which he appears to rejoin, before he 
gives the ordinary rule to produce witneſſes; the other 
rules he may give pari paſſu with the plaintiff, 
"Theſe reſpective rules before mentioned muſt be given 
where witneſſes are examined in court, or ex parte by 
commiſſion; it ſeems proper to give rules to produce 

witneſſes, and pals publication, where no witneſſes are 
examined on either fide, to conclude the adverſe party 
from examining“. 


6 — 
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When any of the depoſitions are taken by the Exami- 


ner, a copy of the rule to paſs publication, or a copy of 
the order to enlarge it, ſhould be ferved upon him, or his 
deputy at the Examiner's office, as well to authoriſe the 
Examiner to give out copies of the depoſitions, and to 
preclude any further examination, in caſe a party wants | 
to ſpeed his cauſe on to a hearing, as alſo to prevent 
the Examiner delivering out copies of the depoſitions 
when a party has any more witneſſes to examine. For 
otherwiſe, the Examiner after the expiration of the rule or 
order, at the requeſt of either party, muſt paſs publication 
by delivering out copies of the depoſitions: And in ſtrict- 
neſs, the Examiner or Clerk in court, in whofe cuſtody 
the depoſitions are, would be obliged to paſs publication, 
and deliver out copies of the depoſitions, upon the requeſt 
of an adverſe party, unleſs on or before the day, on which 
the rule, or order, to paſs publication expired, an order 
ſhould have been obtained, and a copy of the order paſſed 
and entered, ſhould have been ſerved upon the adverſe 
Clerk in court, and alſo upon the Examiner. It ſhould ſeem 
upon a refuſal of the Examiner, or Clerk in court to paſs 
publication by delivering out copies of the depoſitions to a 
party applying for them, after ſervice of a copy of the rule 
or order whereby publication paſſes, and after the day for 
paſſing publication has expired, upon motion in court ſup- 
ported by an affidavit of ſervice, of the rule or order whereby 
publication paſſes, and of a demand and refuſal by the 
Examiner, to publiſh the depoſitions the day after publi- 
cation paſſes, (no order further enlarging publication being 
ſerved in the mean time,) the court would make an order 
upon the Examiner to publiſh and give out copies of the 
depoſitions, and very poſſibly, would expect from him ſome 
excuſe, accounting for his conduct. And unleſs he ſhould 
aſſign ſome reaſonable cauſe for refuſing publication, and 
with-holding the copies of the depoſitions, the court might 
order him to pay the coſts of the application, and repri. 
mand him for his miſbehaviour : notice of ſuch motion 
| being 


382 Publication. 


being ſerved in the uſual manner upon the adverſe Clerk 


in court, An perſonally ſerved upon the Examiner, the 


day next but one, before the motion is intended to be 
made. So where the depoſitions are taken by commiſſion, 
and returned into the Six-clerks office, from whence the 
commiſſion iſſued, the order to enlarge publication being 
ſerved upon the adverſe Clerk in court, in whoſe cuſtody 
the depoſitions are, by leaving a copy of the order with him 
perſonally, or with his agent, at his feat in the Six-clerks 
office, ſhewing at the time of ſervice, the original order, 
paſſed and entered, on the expiration of the rule (of which 
the Clerks in court for all parties, have notice from the Clerk 
in court, entering the rule, and by inſpection of the Houſe- 
book, in the Six-clerks office,) or the order to paſs, or enlarge 
publication, the Clerk in court, ſo having the cuſtody of 
the commiſſion and depoſitions, mult at the requeſt of any 


party in the ſuit paſs publication and deliver out the de- 


poſitions to the Clerk in court for the party demanding 
them, or in default, he may be compelled thereto, in like 
manner, as the Examiner, unleſs an order further enlarg- 
ing publication, ſhall have been opportunely procured and 
ſerved. | | 

Publication of the depoſitions may be enlarged by mo- 
tion in court, or petition to the Maſter of the Rolls, 
Where one party examines no witneſſes, and having given 
the ordinary rule, to produce witneſſes, upon the expi- 
ration thereof, enters a rule to paſs publication; if the 


other party has any material witneſſes to examine, he muſt. 


apply for an order to enlarge publication for a month, or 


other reaſonable and convenient time, by motion or peti- 


tion, alledging that publication paſles on ſuch a day by 
rule*, and that no witneſſes have been examined on 


3 CET m— —— 


ͤ— 
- Ahn. 


It ſeems neceſſary upon all applications, is enlarge publication, 
to flate on what day fubiiculion palſis, and in what manitrs 
whether by rule or order, | | 
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either ſide, or that the party applying hath ſeveral material 
witneſſes, whom he hath not been able to get examined 
in time, or that the witneſſes, or ſome of them reſide in 
the country, and no commiſſion has iſſued for their exa- 
mination. In ſuch caſe, the court would make an order 
thereon as of courſe, and no notice to the adverſe Clerk 
in court of ſuch application ſeems neceſſary; but, as the 
plaintiff is intitled to ſet down his cauſe, upon giving 2 
rule to paſs publication, the court will make the order pro- 
viſionally, as not to hinder plaintiff from ſetting down his 
cauſe in the mean time. So allo where the cauſe is not 
ſet down, a like application may be made, to enlarge pub- 
lication; but if the cauſe be ſet down, and the Subpena 
to hear judgment has not been ſerved, it ſeems an affidavit 
of that fact is necellary, and it ſhould ſeem that notice of 
motion 1s likewiſe required. 

In moſt caſes, the court will enlarge publication, and 
give a party an opportunity of examining witneſſes, even 
though publication ſhould have been enlarged by a precedent 
order, if any reaſonable ground can be ſhewn ; as where a 
party's witneſſes reſidè in parts of the kingdom any diſtance 
from each other, or where the party applying, was not 
able to examine all his witneſſes under a joint commiſſion 
executed in the cauſe, ſome of whom reſide at a great diſ- 
tance from the party, and others at a great diſtance from 
the place of executing the commiſſion; or where witneſſes 
refuſe or neglect to attend the execution of the commiſſion, 
or by any accident have not been examined at the execution 
of a commiſſion; in any of theſe predicaments, an affidavit 
ſbould be made of the facts, and that the party has ſeveral 
material witneſſes (as he is adviſed) to examine, without 
whoſe teſtimony, he eannot ſafely proceed to a hearing, 
An application granted on the foot of this affidavit, ſhauld 
ve made by motion or petition to the Maſter of the Rolls, 
ſtating that publication paſſes on ſuch a day by rule or 
order, likewiſe ſtating the ſubſtance of the affidavit before 
mentioned, and the court will exercit a diſcretion upon 

the 
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the cafe made, and enlarge publication accordingly ; and 
if neceſſary, the party ſhould engraft upon an application 
of this fort, liberty to ſue out a commiſſion for the exami. 
nation of witneſſes, with leave to execute the ſame in term 
time. Notice in writing of this application, if made by 


motion, mult be ſerved upon the adverſe Clerk in court 
perſonally, or left with his agent, at his ſeat in the Six-clerks 


office, two days previous to che day whereon the application 
is to be made. In all theſe caſes, where a party applies 
for the indulgence of the court, a proviſion is always made 
in favour of the adverſe party, ſuch as not to hinder the 
party from ſetting down his cauſe in the mean time; be- 
cauſe by the courſe of the court publication and hearing are 
not to be of the ſame term unleſs by conſent or ſpecial ordey®, 
However, though the cauſe be ſet down, and the Subpana 
to hear judgment ſerved, upon motion or petition, alleg- 
ing that publication paſſes by rule on ſuch a day, or ſtands 
enlarged by order of ſuch a date for a fortnight or any 
other time, that the cauſe is ſet down, and ſtands 30 ot 
40 days off in his Lordſhip's or his Honour's paper of cauſes, 
and that the party applying, has ſtill ſeveral material wit- 
neſſes to examine, praying that publication may be further 
enlarged for a week, fortnight, or any other reaſonable 
time, the court will judge upon the ground ſhewn for 
the application, and further enlarge publication for the 
time prayed, or at leaſt for a reaſonable time, ſo as to 
give the party an opportunity of examining his witneſſes. 
Where publication has actually patled, and no wit- 
neſſes have been examined on cither ſide, or after the depo- 
fitions have been copied, and delivered out; in ſuch a 
Rage of the ſuit, the court will enlarge publication upon an 
affidavit by the party applying, his Clerk in court, and 
Solicitor joining therein, that they, nor either of them, 
have not ſeen, heard, read, or been informed of the 


— i. 


— 


2 died * 


* Prac, Reg. 298. Cl. Inſt, 12. Px. Alm. 30. 
purport 


Publication. 385 


purport or contents of the depoſitions, nor-will they, or either 
of them ſee, &c.' or be informed of the contents thereof, 
until publication ſhall be further enlarged and paſs by 
the further order of this court, in caſe ſuch order can be 
obtained. On the ground of this affidavit, it is very 


uſual to enlarge publication, to give the party an oppor- 


tunity of examining his witneſles*, ſo as not to hinder 
plaintiff from ſetting down his cauſe in the mean time, 
When the depoſitions are returned by commiſſion, to the 
Six-clerks office, and remain unopened with the Clerk in 
court, and publication has paſſed ; the affidavit of the 
Clerk in court, ſhould ſtate that fact in addition to the 
other facts ſtated in the affidavit as before mentioned. 

A party will ſometimes ſet down the cauſe for hearing, 
and afterwards enlarge publication beyond the day on which 
the ſame is ſet down to be heard. An application muſt be 
made, in that caſe to adjourn the cauſe for a certain time, 
and the order thereon ſhould be ſerved in the uſual man- 
ner, upon the adverſe Clerk in court, before the day on 
which the cauſe is ſet down for hearing ; otherwiſe the 
cauſe when called on, would be ſtruck out of the paper. 
Of this application, notice in writing, ſeems neceſſary to 
apprize the adverſe party therewith ; and ſuch notice muſt 

; be 
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* Upon motion for leave to examine after publication, upon making 
the uſual affidavit of not having ſeen the depoſitions, the Lord 
Keeper North declared, that in ſuch a caſe, the other fide ſhould be at 
liberty to examize at large, as well as to croſs-examine the witneſſes, 
produced by the party that made the motion, (which was all he might 
do formerly.) And his reaſon was, that a crafty ſolicitor may ye in the 
lurch, and examine nothing till after publication is paſt, and the other 
party may think himſelf ſecure ; and ſo not examine to thoſe points, which 
he could otherwiſe have proved, in regard he finds bis adver/ary 
has not examined to thoſe matters. And when eure publication is 
paft, and the party that examined, has ſeen his own depoſitions; 
then the. fide that lay flil! having tied ap his adwver/ary o that 
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be ſerved upon the Clerk in court for the oppoſite party, 
perſonally, or at his ſeat in the Six-clerks office, upon his 
agent there, 

Some of theſe applications to ations publication, when 
made by motion, require notice in writing thereof to be 
ſerved upon the adverſe Clerk in court, perſonally, or by 
leaving a true copy of ſuch notice, with his agent, at his 
ſeat in the Six-clerks office, the day next but one, before 
the application is to be made. In the vacation, the ap- 
plication in any caſe, may be by petition to the Maſter 
of the Rolls, left with his ſecretary in the Rolls-yard, an- 
nexing thereto an affidavit in caſes where it is neceſſary. 
The petition anſwered, or the counſel's brieff on motion, 
being left at the regiſter's office, and the order thereon drawn 
up, (which upon filing the affidavit at the affidavit office) 
will be paſſed and delivered out; and being entered at 
the ſame office, a copy of ſuch order muſt be ſerved upon 
the adverſe Clerk in court, perſonally, or left with his 
agent at his ſeat in the Six-clerks office, ſhewing at the 
time of ſervice, the original order paſſed and entered. 
And where the application is by motion, an affidavit of 
ſervice of the notice in writing muſt be made and filed, in 
like manner as the affidavit upon which the motion is 


founded, and an office-copy as well of the laſt mentioned 


affidavit, as of the affidavit of the ſervice of the notice, 
muſt be taken from the . for no other copy 
can be read in court. 

All orders to enlarge publication ſhould be obtained 
and ſerved, as well upon the adverſe Clerk in court, as 


he can only croſs-examine the other's witneſſes, applies for an order 
upon the uſual affidavit to enlarge publication, and when he has 
got that order, then he comes in with a whole cloud of witneſſts; 


| and though it may be thought hard, that any one ſhould have 


liberty to examine, after he has ſeen the depoſitions, yet, his Lord- 
ſhip thought it a reaſonable penalty on ſuch as would not examine 
in time, or that would lye upon the catch to take advantage of the 
party ; and ordered the regifter to take notice of it as @ fd rult 


for the future. 1 Vern. 253. 
upon 
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(pon the Examiner, on or before the day on which 
publication actually paſſes in the cauſe. 


The publication of depoſitions taken in perpetuam rei me- 
moriam in no wiſe differs from the mode of publication in 
ordinary caſes, A ſuit to perpetuate teſtimony ſeeking no 
further relief, than the preſerving and recording the teſti- 
mony of the witneſſes examined, cloſes with the publica- 
fion of the depoſitions; and the defendant is intitled to 
move for his coſts occaſioned thereby, after publication, 


upon giving notice thereof in writing in the uſual manner; 


to the adverſe Clerk in court. 

The ordinary courſe of the court is that depoſitions 
taken de bene eſſe, are not to be publiſhed, unleſs a witneſs 
dies before iſſue joined, and there is no opportunity to 
examine in chief, or is gone to a great diſtance, ſo that 
it is impoſſible to have a ſubſequent examination of him in 
chief: it is a motion of courſe, on a proper affidavit, to 
publiſh them, This is the uſual, but not the only caſe; 
in which the court can order depoſitions taken de bene eſſe 
to be publiſhed ; the fundamental rule is, they are not to 
be publiſhed, but where there is a moral impoſſibility to 
have an examination in chief; as where the witneſſes are 
dead, or beyond ſea, at the time of applying, or before ſuch 
time as there was an opportunity to examine in chief; 
The common order the court makes is, that when publi- 
cation paſſes in the cauſe, the depoſition of ſuch a witneſs 
de bene eſe be publiſhed, with this cautionary clauſe, © that 
* it be without prejudice to any exception which may be 
made at the hearing of the cauſe by any of the defendants 
« againſt reading the depoſitions againſt ſuch defendants.” 

The order for examining de bene ee being only pro- 
viſional, if there is any opportunity of examining in chief, 


it muſt be done: and if any laches be incurred in ſodoing, 


theſe proviſional orders are forfeited, otherwiſe all theſe exa« 
minations would in effect be examinations in chief “. 
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To effectuate the publication of a depoſition taken de bene 
e/je of a witneſs dying before he could be examined in 
chief; a certificate of the burial of the witneſs, or an 
extract from the pariſh-regiſter book of burials (if poſſible) 
ſhould be procured from the pariſh where ſuch witneſs was 
buried : or if that cannot be obtained, an affidavit ſhould 
be made of his death. The certificate of the burial of the 
witneſs, or the extract from the pariſh-regiſter book of buri- 
als, ſhould be verified by affidavit of the perſon making 
the ſearch, and the affidavit ſhould likewiſe identify the 
witneſs, the entry of whoſe burial is thus regiſtered, to 
to be the ſame witneſs examined de bene eſſe, and whoſe 
depoſition is required to be publiſhed. "Theſe requiſites 
being obtained, an application may be by motion in court, 
or petition to the Maſter of the Rolls for an order to 
publiſh the depoſition of ſuch a one, a witneſs examined, 
de bene eſſe. 


The proper ſtage of a ſuit wherein this application 


ſhould be made, ſeems to be after publication has paſſed 


in the cauſe, and it 1s then generally grounded upon the 
foot of an affidavit, in ſubſtance, as before mentioned, and 
upon an allegation that publication has paſſed in the cauſe, 
and that the witneſs whoſe depoſition is taken, de bene eſſe, 


_ died before he could be examined in chief. Notice in writing 
to the adverſe clerk in court is likewiſe neceſſary, if the 


application be by motion; and of the ſervice of ſuch notice an 
affidavit ſhould be made and filed at the affidavit- office, pre- 
vious to the motion coming on to be argued. An office- 


copy as well of the affidavit on which the application is 


grounded, as alſo of the affidavit of ſervice of the notice, 
ſhould be procured from the affidavit-office, to be read 
in court: and upon reading the affidavit of the death of 
the witneſs, and the affidavit of ſervice, if the other ſide 
do not attend, the court will make an order as of courſe. 
that the depoſition of the witneſs taken, de bene Mer | in the 
cauſe be torthwith a 


When 
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When the application is by petition to the Maſter of 
the Rolls, a ſimilar affidavit of the certificate, or extract 
of the pariſh regiſter-book, of the burial of the witneſs, 
as before mentioned, muſt be annexed to the petition, 
which ſhould ſtate, that publication has paſſed in the cauſe, 
and that ſuch a one, a witneſs examined de bene eſſe, on 
behalf of the party applying, died before he could be ex- 
amined in chief, as by affidavit appears, praying leave to 
publiſh the depoſition ſo taken de bene eſſe, which upon 
filing the affidavit will be ordered as of courſe, 

The counſel's brieff, or the petition anſwered, being left 
at the regiſter's office, the order made thereon will be 
drawn up, the affidavit, when applied for by petition, 
being filed previous to the delivery of the order, to be 
paſſed and entered. A copy of the order paſſed and entered, 
muſt be ſerved upon the adverſe Clerk in court, perſonally, 
or left with his agent, at his ſeat, in the Six-clerks office, 
ſhewing the original order paſſed and entered at the time 
of ſuch ſervice. WEN: | 
The order to publiſh the depoſition after ſervice, upon 
the adverſe Clerk in court, muſt be left with the Clerk in 
court in whoſe cuſtody the depoſition is lodged ; if the de- 
poſition was taken by commiſſion, or with the Examiner, 
if the depoſition was taken at the Examiner's office, 
the order authorizes the publication of the depoſition, 
which will in conſequence be opened, and copies delivered 
out to the parties applying for them. If any irregularity 
be diſcovered, or the adverſe party be adviſed of any ground 
to object to the reading the depoſition, he ſhould give 
notice in writing to the adverſe Clerk in court, and move 
to diſcharge the order immediately upon the ſervice 
of it, or with the earlieſt opportunity : and the court will 
decide, upon hearing the facts alledged on each fide, veri- 
fied by affidavits made and filed at the affidavit- office; 
2nd ſhould the order to publiſh be diſcharged, the depo- 
ſitions taken de bene ee will be of no avail : for it ſeems 
that although depoſitions taken de bene fe, are irregular, 
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yet, at the hearing of the cauſe, it is too late to make 
objections for irregularity ; but in ſuch caſe, a motion 
ſhould have been previouſly made, to diſcharge the order 
for publication®, | | 

It ſhould ſeem if a witneſs be gane to a great diſtance, 
Into parts beyond ſea, upon an affidavit thereof, and that 
the party hath not heard from him for a certain length of 
time, nor doth he know whether he is living or dead, or 
where he is: the court would upon the foot of ſuch an 
affidavit, make a ſimilar order, as in the caſe of a witneſs 
examined de bene eſſe, dying before he could bę examined 
in chief +, | | | 

The depoſition of a witneſs examined de bene eſſe, can 
in no wiſe be publiſhed in the life time of the witneſs, 
unleſs at the time of applying he be in the predicament 
laſt above mentioned. Applications to this effect have 
been made, when many circumſtances have concurred, to 
induce a belief, that the examination de bene effe, and the 
examination in chief were contradiory, and after ſolemn 
argument, publication has been refuſed, Even publication 

for the private inſpection of the Lord Chancellor only, in the 
nature of an examination, ad infarmandam conſcientiam judicis, 
where it was ſuppoſed the examination de bene eſſe, was 
more full than the examination in chief, has been refuſed, 
although precedents in former times authoriſed ſuch a 
practice l. An application to publiſh a depoſition de bene 
, to be read at a trial at law, to confront the witneſs, 
and invalidate his teſtimony ww4 voce, upon a new trial, 
was made in this court very lately ; a witneſs had been 
examined de bene eſſe, and in a trial at law, his evidence 
there differing materially from what he had before uni- 
formly declared the fact to be, (to perpetuate which de- 
clarations, his depoſition de bene efſe, had been taken,) a 
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2 Atk. 190. + 2 Vez. 337. 
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motion was made to publiſh the depoſition taken de bene 


eſe, to confront the witneſs at a new trial in the court 
below, and to invalidate his teſtimony. The caſe made 
in ſupport of the motion, was a very ſtrong one, and 
abundantly ſufficient to juſtify a departure from the ftci& 
maxim of practice, if it were poſſible in any cafe to diſ- 
penſe with it. After much argument, upon the firſt bluſh 
of the caſe, an order to publiſh the depoſitions for the 
intended purpoſe was made; but upon ſerious conſider- 
ation and deliberation, and before the order was delivered 
out, the Lord Chancellor altered his opinion, and refuſed 
the order *, 

In all caſes of a cents bill filed after the original cauſe has 
been proceeded in, a motion to enlarge publication ſhould 
be a ſpecial motion on notice that the court may judge 
of it on circumſtances, and not of courſe; as it is, where 
the original cauſe is not proceeded in ; far otherwiſe it would 
be eaſy to delay the hearing of a cauſe by keeping this 
up. 2 Yez. 336. chlet v. Eaſy. 

Where the defendant in a croſs bill who is plaintiff in 
the original bill, is in contempt for not putting in an anſwer 
to the croſs bill, it is irregular to move to ſtay proceeds 
ings in the original cauſe, until ſuch anſwer comes in; 
but the plaintiff in the croſs bill may have publication in 
the original cauſe enlarged to a fortnight after the anſwer 
to his bill is come in. The general rule of the court 
being, not to ſtay proceedings, but publication only, 


1 Atk. 21. 291. 
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* Pegge v. Burnell, Paſch. 1781. 
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j Epoſitions of witneſſes are their anſwers upon oath 
j reduced into writing, to ſuch written interrogatories 
R or queſtions as are exhibited or adminiſtered to them, 
q either by an Exam ger, at the Examiner's office, or * 
| commiſſioners in the country, | 
The depoſitions taken in town by the Examiners, are 
to be cloſely kept by them in their office, and no copy 
or abſtract is to be delivered out, until publication paſs 
by rule or order of court. Thoſe taken by commiſſion, 
are immediately upon bringing in, 'to be delivered to the 
ſworn Clerk who made out the commiſſion, to be ſafely, 
and ſecurely kept without opening, until publication regu- 
larly paſs in'the cauſe: if they be not thus kept, of record 
by the proper officer, they are void, and not to be made 
uſe of in any proceeding, in this court, or at law *, 
Whereas in former times as well as lately, complaints 
have been made by the Examiners of this court, that after 
depoſitions of witneſſes have been taken in their office 
between parties, plaintiff and defendant, one of the ſaid 
parties, or ſome of their agents have taken out the copies 
of depoſitions for his party only ; and afterwards the ſame 
party hath for money or other reward, given or ſuffered 
other copies to be made out of them to the adverſe party, 
his ſolicitor or agent, who have made uſe of them on all 
occaſions, as if authentic; by reaſon of which ſaid ſecond 
copies ſo ſurreptitiouſly made, the court may be miſguided ; 
all which doings tend to the great abuſe of the court, and 
prejudice of the clients and their cauſes, as well as to 
the ſcandal of the faid offices, and the depriving the 
officers of their due fees. And whereas orders have been 
made (as often as grounds for the ſaid complaints have 
been offered) for the redreſſing thereof; but the directions 
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* Ord. Canc. 128. Prac, Reg. 137. 
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thereby given, have proved ineffectual, ſome of them tending 
rather to put the party aggrieved to a further expence 
than to redreſs the grievances complained of. And where- 
as the preſent Examiners of this court have, by their humble 
petition beſought the Lord Keeper of the Great Seal of 
England for redreſs in the premiſſes, and to prevent the 
like inconveniencies for the future ; and his Lordſhip hav- 
ing taken their ſaid petition into his ſerious conſideration, 
and calling to mind, that the like matter thereby complained 
of happened lately in court in the cauſes of Doughty and Wil- 
cox, and Wilcox and Doughty, and obſerving that the laſt order 
made in ſuch caſes, that the cauſes ſhould be put off, and 
five pounds paid to the other ſide, is no redreſs to the 
court, (who is the party aggrieved, he being put to the 
new charge of another day's attendance, and the five 
pounds being never paid) for as much as the Clerks and 
agents, on both ſides are confederates in the ſaid practice; 
wherefore for the prevention of the like ſcandal to the 
court, charge to the clients, and fraud to the ſaid officers, 
for the future his Lordſhip doth order that no copies of 
depoſitions ſhall be read, or made uſe of, either in court 
or before any Maſter in any cauſe, but ſuch as is taken 
out of the proper office, and ſigned for the party, for 
whom the ſame ſhall be read. And to the end this order 
may be more ſtrictly purſued, his Lordſhip doth further 
order that the ſaid Examiners ſhall by themſelves, or by 
their deputy, have liberty to attend in court, at the hear- 
ing of all cauſes, to inſpect all books of depoſitions which 
are brought into court, and read either for plaintiff or 
defendant, and to ſee whether they be duly ſigned for the 
party that doth produce the ſame : and in caſe the ſaid Ex- 
aminers, or either of them, or their deputy ſhall diſcover 
to the court, any ſuch fraud or practice committed, that 
then, the cauſe or cauſes wherein ſuch practice or fraud 
is committed, ſhall be put off, and the parties offending 
ſhall ſtand committed to the priſon of the Fleet until the 
oificer empowered he agreed with, and paid his due fees, 

% and 
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and until they ſhall alſo have paid the ſum of five pounds, 


Into the hands of ſuch perſon, as his Lordſhip ſhall direct, 


for the uſe of the poor, and until ſuch client or clients 
ſhall be reimburſed his charges in reſpect thereof, and 


until the further order of this court. And that no perſon 
may plead ignorance herein, this order is to be ſet up in 
the ſeveral oflices concerned therein belopging to the 
ſaid court *. | 

An office copy of the depoſitions being made, before it is 
delivered out of the office, the Six-clerk or Examiner, in 
whoſe diviſion the depoſitions are copied, muſt ſubſcribe 


bis name thereto ; for without the ſignature of the proper 


officer the copy is not authenticated, and will not be 
permitted to be read in evidence, 

The office copy of the depoſitions taken on behalf of 
the adverſe party, being made and delivered out, to which 
an office copy of the interrogatories whereon ſuch depoſitions 
were taken, is always annexed; both parties have an 
opportunity of peruſing the interrogatories exhibited on 
each ſide, If either party be adviſed that the interroga- 


tories are leading, impertinent or ſcandalous, this ſeems tg 


be the proper ſtage of making that enquiry ; the primary 
ſep towards interrogating any of theſe points, is to apply 
by motion of courſe, ſtating that the cauſe being at iſſue, 
the plaintiff (or defendant) exhibited interrogatories for 
the examination of witneſſes, which the plaintiff (or de- 
fendant) is adviſed are leading, that the interrogatories 


may be referred to a Maſter, to look into the interroga- 
\ tories, and certify whether the ſame be leading or not. 


The counſel's brieff on the motion being left at the 
regiſter office, and the order of reference drawn up, 
paſſed and entered at the ſame office, a true copy of ſuch 
order paſſed and entered, muſt be ſerved upon the adverſe 
Clerk in court, perſonally, or left with his agent at his ſeat 
in the Six-clerks office, ſhewing at the time of ſervice, 
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che original order paſſed and entered. The original order 
paſſed and entered, muſt be produced at the Maſter's office, 
to whom the reference is made, and a true copy thereof 
left with him : the Maſter's Clerk will thereupon give 
out a warrant which uſually appoints an attendance, the 
day next but one, from the day on which the warrant is 
taken out. A copy of the warrant muſt be ſerved upon 
the adverſe Clerk in court, in like manner as the copy 
of the order before mentioned is ſerved, the day next but 
one on which the attendance is appointed, unleſs jt be 
ſunday. After one or two warrants regularly ſerved, both 
parties attend the Maſter at the time and place appointed 
by the warrants; and the order of reference being pro- 
duced, and an office copy of the interrogatories referred, 
the Maſter hears the arguments on each ſide (the counſel 
who ſigned the interrogatories ſometimes attends) and 
the office copy of the interrogatories being left with the 
Maſter he generally takes ſome ſhort time to conſider 
thereof, unleſs the matter appear very glaring on. one 
ſide or the other, and in that caſe he delivers his opinion 


in the preſence of the parties attending him, and after- 


wards certifies his opinion to the court, that ſuch part, or 
the whole of ſuch an interrogating is leading, as aſks the 
following queſtion, wz. (ſetting forth the whole of the 
interrogatory which he certifies to be leading.) 

If the adverſe party do not attend the warrants, after 
the regular ſervice of three warrants ſucceſſively, the 
Maſter proceeds upon the reference, and certifies his 
opinion as before mentioned ; but before this is done, the 
Maſter requires the regular ſervice of each warrant reſpective- 
iy upon the adverſe Clerk in court, to be aſcertained upon 


oath *, and then the certificate or report is made ex parte, 


and 


8 
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The ſervice is ſworn to ore tenus, and a memorandum in 
writing is indorſed upon each warrant thus, © Upon the oath of * 
2 | | « John 
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and therein he ſtates that having been attended by the 
plaintiff's counſel, Clerk in court, or Solicitor, (by whom 
of them the attendance is) and none attending for the 
(adverſe party) plaintiff or defendant, though duly ſummoned 
as by oath made before him appears, SSO. 

The Maſter's certificate, although in the nature of a 
report, requiring no application to the court for confirm- 
ation, no objections thereto can be brought inte the 
Maſter's office; this however does not preclude the party 
from taking the opinion of the court thereon, if he be 
adviſcd that the Maſter has certified ignorantly or irregu- 
larly. Exceptions may be taken to the Maſter's certificate, 
and proceeded upon in the ordinary mode of excepting 
to reports *. | | 

'The party in whoſe favour the certificate or report is 
made, takes it away, paying 15 ſhillings, if before hear- 
ing, and files it at the report office; for until the report 
is filed, no proceedings can be regularly grounded there- 
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If the Maſter certify the interrogatories to be leading, 
and his certificate be not excepted to, all the depoſitions 
taken upon thoſe interrogatories, will be ſuppreſſed by 
motion, as of courſe, grounded upon the foot of the Maſter's 
certificate or report, notice in writing of ſuch motion 
being ſerved in the uſual manner, upon the adverſe Clerk 
in court, per/onally, or left with his agent at his feat in 
the Six-clerks office, the day next but one before the 
motion is made: to obviate any difficulty, if the adverſe 
party do not appear, it ſecms neceſſary to have an affidavit of 
ſervice thereof made and filed, and the office copy ready to 
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4 John Doe before E. Leeds, 21, May, 1783,” and the 
warrants are retained by the party ſwearing to the ſervice, fo 
that were a perſon hardy enough to ſwear falſely, it would be 
almoſt impoſlible to convict for perjury, 
Ant. Pag. 271. + 2 Wms. 517. 
| read 
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read, if required. An office copy of the Maſter's report, is 
alſo eſſentially neceſſary, upon the reading whereof the 


court will make an order to ſuppreſs the depoſitions. 


The counſel's brieff upon the motion being left at the 
regiſter office, and the order thereon drawn up, paſſed, 
and entered at the ſame office, and a copy thereof ſerved 
upon the adverſe Clerk in court, perſonally, or left with 


his agent at his ſeat in the Six-clerks office, ſhewing 


at the time of ſervice, the original order paſſed and en- 
tered; at the hearing, if an attempt be made to read 
the depoſitions thus ſuppreſſed, upon production of the 
order, the attempt will be fruſtrated, | 
If the report be excepted to, as on the one hand, the court 
never countenances leading impertinent or ſcandalous in- 
terrogatories, ſo on the other hand, they are not over 
curious in theſe matters, becauſe it may fall out that the 
interrogatories may be reported leading, Cc. in the very 


points on which the cauſe turns; and when this comes to 


be the caſe, the party who refers the interrogatories hath 
gained his end, for perhaps he had a very bad cauſe, if the 
depoſitions had ſtood, whereas it they are ſuppreſſed, he 
may be able to make out a very good caſe, (ſince his 
adverſary muſt hear the cauſe without any proof at all) 
unleſs the court is pleaſed to grant him another com- 


_ miſſion on payment of coſts for the leading interrogatories, 


which is ſeldom or ever done after the depoſitions are pub- 
liſhed * ; and it is hard that in equity a man ſhould be 
deprived of a right through the flip of another man's pen, 
or the inadvertency or unſkilfulneſs of his counſel's pen- 
ning his interrogatories; and therefore if it is poſſible 


— 
——_— 


mn * * * 


* Though the rule be, that after publication, no new witneſs can be 
examined, nor a witneſs before examined, re-examined ; yet on /pecial 
circumſtances, ſet forth by motion and affidavit, the rule may be 
diſpenſed qvith, 1 Ch. Ca. 25, 228, 2 Ch, Ca. 75. 


for 
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for the court to help him, they will, from the manifeſt 
inconvenience which muſt attend ſuch a caſe. Indeed if 
the interrogatories are reported to be leading in parts upon 
which the cauſe does not turn, and if the depoſitions 
in thoſe points ſhould be ſuppreſſed, and the party has 
evidence enough left without them, there is no harm 
done. But if the material points in the cauſe turn upon 


them, every oppoſition ſhould be made to ſupport the depoſi- 


tions, ſince there might have been the ſame anſwer to a 
fair queſtion as to an unfair one : and it ſhould ſeem if 
one interrogatory be reported leading, the depoſition to 
that interrogatory only, ſhould be ſuppreſſed ; ſo if part of 
an interrogatory be reported leading, ſo much of the de- 
poſition as relates to, and anſwers the leading part, ſhould 
be ſuppreſſed *; and the party whoſe depoſitions are thus 
impeached, would act wiſely in attempting to prevail upon 
the court to make ſuch a diſtinction in order to let in 
the evidence which is not taken upon à leading interroga- 
tory, and which otherwiſe upon a general order of ſup. 
preſſion would ſtand ſuppreſſed of courſe. 

Therefore, where interrogatories and the depoſitions of 
a witneſs taken on them had been ſuppreſſed, for that the 
interrogatories were leading, and the court being moved, 
that a new ſet of interrogatories might be drawn, and ſettled 
by the Maſter for the examination of this witneſs, whoſe 
evidence was very material, and yet would be wholly loſt, 
unleſs the court would indulge them this way, and though 
the practice was admitted to be againſt it, and it was urged 
to be of dangerous conſequence, yet one precedent being 
produced to this purpoſe, and the interrogatories which 
had been ſuppreſſed, being ſuch as might be drawn by 
many other counſel, without any apprehenſion of their 


— 


* Gilb. For. Rom 
being 
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being leading, che court to let in the party to the benefit 
of his witneſs's teſtimony, ordered interrogatories to be 
put in, and ſettled by a Maſter for his examination over 
again v. | 

Interrogatories may in like manner be referred for ſcandal, 
or impertinence, and the depoſitions containing ſcandal 
or impertinence ſuppreſſed or expunged 4. 

On a petition to amend the depoſition of a witneſs, the 
witneſs and the Examiner were ordered to attend, and 
the Examiner being examined by Lord Chancellor, ſwore 
he took the depoſition only from the mouth of the witneſs, 
to whom he diſtinctly read it, and then the witneſs ſub- 
ſcribed his name. The witneſs being examined did not 
ſwear poſitively that the Examiner had taken his depoſition 
falſe, but that he was induced to believe he did not expreſs 
himſelf in the ſame manner the depoſition was taken, and 
was poſitive he did not intend or mean to ſwear, as the 
Examiner had taken it down, but really as the amendment 
obſerved; and that the ſame was what he had before 
declared in converſation, and alſo what another vitneſs in 
the cauſe had poſitively ſworn. Lord Chancellor King ſaid, 
that where it appeared that either the Examiner is miſtaken 
in the taking, or the witneſs in making the depoſition, he 


thought it was for the advancement of truth and juſtice to 


amend it, and the ſooner this is done the better, in regard 
the witneſs may be abroad or in remote parts before the 
hearing, It would be unjuſt to pin a witneſs down to 
what is a miſtake, by denying to rectify it; and as to 
the amending of it after publication, the miſtake could 
not be known before, Therefore his Lordſhip ordered it 
to be amended, and the witneſs to ſwear it over again +. 


— 


* Preced. in Ch. 493. 1 Eq. Ca. Abr. 232. 


+ 2 Wms, 426. 1 2 Atk. 235. 
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_ Depoſitions taken de bene eſſ cannot be publiſhed with 


out an order; nor until publication paſſes in the cauſe, 

The depoſitions of witneſſes taken by commiſſion in 
2 diſtant kingdom, ſometimes ate omitted to be ingroſſed 
upon parchment or paper with the uſual ſtamp. T'o remedy 
this inconvenience after publication has paſſed in the cauſe, 
the depoſitions muſt be taken by the Clerk in court to the 
ſtamp-oilice, and a proper ſtamp impreſſed thereon, before 
an office copy be delivered out. And where depoſitions are 
taken in the language of the country in which the commiſ- 
fion is executed, an application muſt be made by motion, or 
petition to the Maſter of the Rolls that ſome notary public, 
or other perſon (naming him) may be appointed to tranſlate 
the depoſitions out of the German, Dutch, Italian or other 
language in which they are taken, into the Engliſb language. 
And that ſuch interpreter be ſworn to the true tranſlation 
thereof. And alſo that the parties applying may be at 
liberty to read an office-copy of ſuch tranſlation at the 
hearing of the cauſe, which is uſually ordered as of courſe 
upon an allegation that a commiſſion for the examination 
of witneſſes was executed at (Hamburg or any foreign city) 
and the ſame has been returned and the depoſitions pub. 
liſhed, and that the witneſſes being foreigners, their depo- 
ſitions are taken in the German, High Dutch, or any 
foreign language: upon theſe allegations the order is made 
of courſe, The counſel's brieff, or the petition, as anſwer- 
ed, being left at the regiſter office, and the order made 
thereon drawn up, paſſed, and entered at the ſame office, a 
copy thereof muſt be ſerved upon the adverſe Clerk in court, 
perſonally, or left with his agent at his ſeat in the Six-clerks 
office, ſhewing at the time of ſervice, the original order 
paſſed and entered, this ſeems reaſonable in caſe an impro- 
per perſon be appointed to tranſlate the depoſitions. The 
anſwer being delivered to the perſon whom the order ap- 
| points, 
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pdints to tranſlate the ſame : after the tranſlation is made, 
and ingroſſed upon parchment with an half crown ſtamp, 
the tranſlator is taken with the tranſlation to the public- 
office, and the order appointing him being produced, the 
tranſlation is ſworn to before the ſitting Maſter there, or 
in his abfence before any other Maſter of the court. The 
tranſlation and the record of the depoſitions are to be an- 
nexed together, and left at the publick-office until the 
clerk in court fetches them away. An office-copy is 
then made of the tranſlation, and at the hearing of the 
cauſe, the order for reading the tranſlation being produced, 
the W of the tranſlation will be received 1 in evi- 
dence. 

Where either the plaintiff « or defendant obtains an order 
to uſe the depoſitions of witneſles taken in another cauſe, 
the adverſe party may likewiſe uſe the ſame without mo- 
tion, unleſs he be, upon ſpecial reaſon ſhewn to the 
court, by that party firſt deſiring the ſame, inhibited by 
the ſame order ſo to do. Ord. Canc. 109. 


The words of courſe preceding depoſitions, taken 
in the Examiner's office. 


Witneſſes examined in a cauſe depending, and at iſſue in this 
hinourable court, wherein Geoffrey Stradling is complainant, 
and William Stiles is defendant on the part and behalf of 
the ſaid complainant, by John Spooner * Examiner in 
' Chancery. | 

John Radcliffe ef Groſvenor Square ix the county of Middle- 
lex,” Eſquire, aged 46. years and upwards, being produced as a 
witneſs on the part and behalf of the complainant,” in this cauſe, 
was on the eleventh day of June, in the year of our Lord 1783. 
ſhewn in perſon at the ſeat of Mr. Herbert Crofts, who is the 
clerk in court, for the defendant in the title of the interrogatories 
zamed by Mr, Heather one of the fworn clerks in my office, who 


then alſa left à note of the name, title and place of abode of 
D d the 


the ſaid deponent at the frat aforeſaid, and afterwards on 3· 


fame day and year, the ſaid deponent being ſworn _ 6x» 
mined, depoſeth and ſaith, 
iſt, To the firſt inter rogatory deponent ſaith, &c. 


The words of courſe preceding depoſitions taken 
by commiſſion. 


Depoſitions of witneſſes, produced, ſworn and examined, on 
the 20th day of June, in the 23d year of the reign of king 
George the third; and in the year of our Lord 1783, at 
the houſe of John Hart, innholder, known by the name or ſign 


of the Yatch, ſituate in the City of Cheſter, by virtue of a 


commiſſion iſſuing out of his Majeſty's High Court of Chancery 
to us, A. B. C. D. E. F. and G. H. directed for the examin- 
ation of witneſſes in a cauſe then depending between Geoffrey 
Stradling complainant, and William Stiles defendant. Mie 
the ſaid A. B. and C. D. the acting commiſſioners under the 
ſaid commiſſion, and alſo the reſpectiue clerks by us employed in 
taking, tranſcribing and ingroſſing the ſaid depoſitions having 


firſt ſeverally taken the oaths annexed to the ſaid commiſſion 


according to the tenor and irue ect thereof, ang as thereby 
is required. 

On the part and behalf, of the complainant Geoffrey 
Stradling. 
William Egerton of Tatton in the county of Cheſter 
Eſquire, aged 50 years and upwards, a witneſs produced, 
ſworn, and examined on the part of the ſaid complainant 
Geoffrey Stiles depoſeth, and faith as follows, 

2d. To the ſecond interrogatory this defendant ſaith, &c. 


Setting 


— 2 — 
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UBLICATION being regularly paſſed in the 

cauſe, and the depoſitions delivered out to all parties 
applying for them; the cauſe is then ripe and proper te 
be ſet down for hearing, which may be done at the procure- 
ment of the plaintiff or defendant, before either the Lord 
Chancellor, or the Maſter of the Rolls, according to the 
diſcretion of the Solicitor, regulated by the nature and 
importance of the ſuit, and the arrear of cauſes depending 


before each of them reſpectively. 
Ihe ſtage in which the plaintiff may hear his cauſe, is 


the term next enſuing the term wherein publication paſſed ; 
for publication and hearing cannot be of the ſame term, 
unleſs by conſent of all parties or ſpecial order x. There are 
very few, if any inſtances, where the court has been pre- 
vailed upon to hear a cauſe in the ſame term in which 
publication paſſed ; becauſe it is againſt the ſtanding courſe 
of the court. 'The plaintiff being intitled, after the rule to 
paſs publication has expired, to ſet down his cauſe to 
be heard in the ſubſequent term; although a defendant 
may, upon application, by motion or petition of courſe, 
obtain an order to enlarge publication for a reaſonable 
time, the court, ex abundant: cauteld, always engrafts upon 
ſuch order this reſtrictive clauſe, ſ as not to hinder the 
Plaintiff from ſetting down his cauſe in the mean time. 

If the plaintiff enlarges publication beyond the day on 
which the cauſe is ſet down to be heard, an order ſhould 
de obtained upon motion or petition of courſe, to adjourn 
the cauſe, otherwiſe when called on, it will be {ſtruck 


322 
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* Prac. Reg 185. Px. Alm. 25. Ord. Canc. 211. 
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out of the paper. And the ſervice of the order to adjourn 
ſhould be by leaving a true copy of ſuch order paſſed and 
entered, with the adverſe clerk in court perſonally, or with 
his agent at his ſeat in the Six-clerks office, ſhewing, at the 
time of ſervice the original order paſſed and entered. In 
ſome caſes, notice of ſuch motion ſeems neceſſary, as 
where publication has paſſed, and proceſs to hear judgment 
has been ſerved: Notice in writing of this application, if 
made by motion, ſeems reaſonable, to give the adverſe party 
an opportunity of oppoſing it, if it be irregular or intended 
for delay, and the court expects ſuch notice to be given; 
for if the order ſhould be obtained upon falſe allegations, 
or without ſtating the ſituation of the cauſe to the court, 
the defendant might give notice in writing, ſtating the 
irregularity or impoſition upon which the order was ob- 
tained, and the court would diſcharge. it with colts. 


And it ſhould ſeem that any party who ſets down a cauſe 


for hearing, and is not prepared for it when called' on, 
but defires it may ſtand over to another day, muſt pay 
the coſts of the day, if the court ſee fit to indulge him 
with a further day *, which perhaps in all caſes will not 
be dones 

If the plaintiff do not ſet down his caufe to be heard 
in the firſt term after publication paſles, the cauſe may 
be ſet down in the term next enſuing at the requeſt of the 
defendant t; becauſe the plaintiff has delayed the defendant, 
by lapſing the time in which he was to hear his caulc, 
And if the plaintiff do not appear upon fervics of the ſubpana 
to hear judgement, upon affidavit of ſervice thereof, the 
plaintiff's bill will be diſmiſſed with coſts ; for after publi- 
cation is compleatly paſſed, the bill cannot be diſmiſſed for 
want of proſecution, and the defendant will be intitled to 


——_—. 


— et aa 


* Prac. Reg. 186. 


+ In injunction cauſes, the defendant is at liberty to apply 
for ſetting down tne cauſe, the term next after publication hath 


paſſed. Ora. Canc. 212. 
| have 
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have his full coſts, if the bill be diſmiſſed at the hearing *. 
But where the cauſe is ſet down ad requifitionem defendent!s, 
if the plaintiff, although not ſerved with a ſubpana to hear 
judgment, attend by counſel when the cauſe is called on, 
and the defendant makes default, yet the plaintiff ſhall not 
have coſts, for he was not compelled to appear; and it 
was in the option of the defendant to hear the cauſe or 
not. + So if the plaintiff ſets down his cauſe for hearing, 
and does not ſerve defendant with a fund to hear judg- 
ment, if the defendant attends and the plaintiff makes 
default, the cauſe will be ſtruck out of the paper, and no 
colts given on either ſide, 

The Six-clerks claim a privilege of ſetting down a 
certain number of cauſes to be heard before the Lord 
Chancellor, or Maſter of the Rolls. They ufually give 


notice to their ſworn clerks, when they intend to ſet 


down cauſes for the enſuing term, which in Hilary, 
Trinity and Michaelmas terms is uſually the day after the 
third ſeal, and in the Eaſter vacation, the day before the 
firſt ſeal preceding Trinity term. The Solicitor being 
prepared and willing to bring on his cauſe for hearing, 
acquaints his clerk in court therewith, who applies to 
the Six-clerk of his diviſion, and leaves with him a ſhort 
note in writing containing the title of the cauſe, and the 
object of the ſuit, alſo that a rule to pals publication has 
been regularly entered and expired, and thereupon the 
Six-clerk will ſet down the cauſe accordingly before the 
Lord Chancellor, or Maſter of the Rolls, as the party ſet- 
ing down the cauſe directs. If the plaintiff is inclin- 
ed to hear his cauſe upon bill and anſwer only, his clerk 
in court applies as before mentioned, adding to the foot of 
the note * upon bill and anſwer” inſtead of a rule to paſs 
publication, &c. | | 

The Six-clerks are limited as to the number of cauſes 
they have the privilege of ſetting down, and if their 
number be complete, the cauſe mult be ſet down with the 


— 


l. Iut. 3i. + 3 Atk. 558. 
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regiſter, but previous thereto a certificate muſt be obtained 
by the clerk in court from the Six-clerk that the pleadings 
are regularly filed, or that publication hath regularly paſſed in 
the cauſe as appears by his books. To ſet a cauſe down upon 
bill and anſwer only, a certificate of the pleadings being 
fled is ſufficient, if witneſſes have been examined or rules 
to paſs publication given, a certificate of the latter ſort 
muſt be procured and produced to the regiſter, before he 


will ſet down the cauſe. 
In ſetting down cauſes, care ſhould be taken that no 


irregularity be incurred, for after a decree it ſeems as if a 
reference to a Maſter might be obtained to enquire if the 
cauſe was ſet down regularly or not *. 

The party at whoſe requeſt a cauſe is ſet down for 
hearing would act wiſcly in all caſes, to have ready, when 
the cauſe is called on, an affidavit of ſervice of the ſubpana 
to hear judgment upon the adverſe party. A plaintiff ne- 
glecting ſuch precaution cannot pray a decree niſi, againſt 
a defendant making default at the hearing; for it is upon 
reading an office-copy from the affidavit office of the affi- 
davit of ſervice of the ſulpæna to hear judgment, that the 
court makes any decree in the abſence of the adverſe party, 
On the other hand, a defendant ſetting down his cauſe, and 
omitting ſuch a neceſſary proceeding, cannot have a 
bill difmifled with coſts ; for unleſs the defendant can ſhew 
to the court that the plaintiff has been regularly ſerved 
with proceſs to hear judgment, and an affidavit of ſuch 
ſervice is produced and read in Courts no diſmiſſion can 
be pronounced. 

Where a defendant has been ſerved with ſabpœna to hear 
judgment and it is ſuſpected the plaintiff will not appear 
at the hearing of the cauſe, the defendant or his clerk in 
court upon whom the proceſs to hear judgment was ſerved, 
muſt make an affidavit that he has been ſerved with the 

ſabpœna to hear judgment on ſuch a day, and if the cauſe 


— 
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is called on, and the plaintiff do not appear, the defendant 


may call upon the court to have the bill diſmiſſed perhaps 


with coſts; which upon hearing an office- copy of the 
affidavit of ſuch ſervice read, will be ordered accordingly. 

The courſe of the court is, upon default of plaintiff or 
defendant appearing to hear judgment when the cauſe 
is called on, and an affidavit of ſervice of proceſs to hear 
judgment is wanting, to ſtrike the cauſe out of the paper 
without coſts to either party. 

„A note of all cauſes, pleas, demurrers, exceptions to 
& reports and the like, that are ordered to be ſet down for 
ce hearing, ſhall hereafter from time to time be affixed, 
« and ſet up by the regiſters in their office, two days before 
« the ſame are reſpectively appointed to be heard. And 
© in order hereunto all clerks, ſolicitors and others are 
hereby required to bring to the regiſters office in due 
ce time, all orders for ſetting down of cauſes, pleas, de- 
« murrers, exceptions to reports, and the like, made upon 
&« petitions or otherwiſe, that ſo they may be ſet up in 
© the regiſter office as aforeſaid, otherwiſe the ſaid 
& cauſes, pleas, demurrers, exceptions to reports and the 
&« like, ſhall reſpectively be put off from hearing for that 
* time, and ſhall not come on again to hearing, without 
& further order *. 

The regiſter's book of cauſes, &c. to be heard before 
the Lord Chancellor, or Maſter of the Rolls, is open to 
the inſpection of ſolicitors at the regiſters office during 
office-hours. 


0 Ord, Canc. 152, 
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Subpocna to hear Judgment. 


H E cauſe being ſet down for hearing before the 
Lord Chancellor, or the Maſter of the Rolls, award- 
ing proceſs to hear judgment is the next concern. 

Jo obtain any kind of relief at the hearing, it is indif- 
penſably neceſſary to prove the ſervice of the ſubpwena to 
hear judgment upon the adverle party. 

The /ubpana to hear judgment can be procured only 
upon the regiſter's note of the cauſe being ſet down to be 
heard, which ſerves as a certificate to the Subpena-office 
tor the regular iſſuing of this proceſs ; and without it the 
fubpana can in no wiſe be obtained by a party leaving a 
precipe imply. 

The clerk in court ſetting down the cauſe, applies for 
the reviſter” s note thereof in writing, and that being ob- 

tained a procipe for the ſubparna is made out in the fol- 
lowing form to which the regiſter's note is to be annexed, 


and both are left at the Subpzna-office when the ſubpens 
is beſpoken “. 


* Where there are more than three defendants the following 
ſeems the molt convenient form of making out the præcipe, ob- 
ſerving never to put more than three detendants in each precipe. 


Subpane Milliam Straaling, Samuel Pilgrim and Timothy 


Patron and his wite to EN in Chancery to hear 
judgment, Oc, 


Subtera Themas Whetham, Arthur WWhetham and Harriet 
Il betham to appear in Chancery to hear judgment, Tc. 
Subpana Sir Charles Farnaby Radcliffe, Robert Hinde, and 


Dame F!izaberh> Salsſtury, to appear in Chancery to hear 
judgment, Se. 


Iildman Solicitor Teſted 30 Juby 8 
1 Subpœna 
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$ubpzna William Stiles to appear in Chancery, returnable 
the 8th. of November, to hear judgment the 11th. of 
November, at the fuit of Geoffrey Stradling. 


The writ is in the following form, 


« GEORGE the Third, by the grace of GOD, &c. 
« to I/illiam Stiles greeting, For certain cauſes offered be- 
( fore us in our Chancery, we command and ſtrictly enjoin 
« you, that laying all other matters aſide, and notwith- 
« ſtanding any excuſe, you perſonally be and appear before 
« us in our ſaid Chancery, the eighth day of November 
« next, whereſoever it ſhall then be, to anſwer concerning 
“ thoſe things which ſhall be then and there objected to 
you; and to do further and receive what our ſaid 
« court ſhall have conſidered in this behalf. And this 
« you may in no wiſe omit, under the penalty of one 
« hundred pounds, and have there this writ. Witneſs 
“ ourſelf at W ofiminter the 3oth day of Fuly, in the 24th 


« year of our reign.” 
Courtney and Courtney. 


Indorſed by the court to hear judgment, the eleventh day 
of November, at the ſuit of Geoffrey Stradling. 


Label, William $tiizs to appear in Chancery, returnable 
the 8th of November, to hear judgment the 11th 


of November, at the ſuit of Geoffrey Stradling. 


This writ is always made returnable three days before 
the day on which the cauſe is ſet down to be heard, unleſs 
the return day happens on a Sunday ; in which caſe a day 
more is allowed: the indorſement on the writ ſhews the 
day on which the caule is appointed to be heard. 

If the day to hear judgment, be the firſt, ſecond, or third 
in term, whereby the three days in term before the day 
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to hear judgment cannot be aſcertained, the writ muſt be 
made returnable on a general return day; as where the 
cauſe is ſet down for the firſt day of cauſes in Hilary term, 
the proceſs muſt be made returnable in eight days of St, 
Hilary to hear judgment the 24th of Fanuary, 

Three perſons may be inſerted in one writ: a man 
and his wife are accounted only as one perſon, | 

The ſervice of this proceſs is ſimilar to that of a fubparna 
to appear and anfwer. The ſervice of the label mutt be 
perfonal, ſhewing the body of the writ under ſeal at the 
time of ſervice; at the ſame time leaving the label with 
the party ſerved. "The body of the writ under ſeal may 
be ſerved perſanally, or left at the party's laſt place of re- 
fidence with one of the family. If two or more are in a 
ſul pœna, one or two mult be ferved with labels; in all cafes 
of the ſervice of the label obſerving to ſhew the body of 
the writ under ſeal at the time of ſervice *, 

The time of ſervice is to be regulated by the reſi- 
dence of the adverſe party. If he live in Londen, or within 
twenty miles, this proceſs ſhould be ſerved ten days ex- 
cluſive before the time to hear judgment, ſave in the ſhort 
vacation between Ko/tcr and Trinity term, and then eight 
days. If the adverſe party reſide above twenty miles from 
Lendon, the ſervice muſt be fourteen days, excluſive before 
the time to hear judgment, except in the ſhart vacation, 
when it need be ſerved only ten days +. 

Where an infant is defendant, the affidavit of ſervice to 
hear judgment muſt be, that the guardian, was ſerved, not 
the infant. Though the infant want ever fo little of 21, the 
ſervice mult be upon the perſon appointed by the court to 


defend him J. 
A defendant abſconding to avoid being ſerved with the 


proceſs to hear judgment, ſometimes occaſions an appli- 
cation to the court, to ſubſtitute a ſervice upon the clerk 


— 


rr 


* Ord. Canc. 96. + Prac. Reg. 349. t 2 Was. 643. 
| | in 
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in court. Or if he likewiſe be out of the way, and no 
body attends at his office; as the orders for ſervice are 
diſcretionary, the court will, upon application make an 
order that ſervice upon the ſolicitor be good ſervice, a 


copy of ſuch order being leſt at the defendant's laſt place 


of abode with ſome of the family *. 

'The party ſerving this proceſs ſhould always make an 
affidavit of the ſervice to obviate any inconvenience which 
may poſſi happen at the hearing; and an office copy 
trom the affidavit office ſhould be ready in court, when 
called for. Tt the defendant do not appear, the affidavit 
of ſervice will become neceſſary to ſhew the ſervice of 
the proceſs, and a decree fi may be made thereon, 
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T HE pleadings being regularly filed, publication duly 
paſſed, and the cauſe ſet down for hearing, and pro- 
ceſs ſerved to bring in the party to hear judgment, the ſuit 
comes in rotation to be heard before the Lord Chancellor, 
or Maſter of the Rolls. 8 . 

The Regiſter on the evening previous to the hearing of 
the cauſe for the enſuing day, uſually makes out a paper of 
the cauſes which ſtand next for hearing; one copy whereof 
is fixed up in the Regiſter-office, and another copy is put 
up in the Six-clerks office. There are generally twelve 
cauſes in each paper, and very rarely it happens that the 
paper is gone through in one day. The laſt cauſe, if it hap- 
pen to be called on, is always privileged; that is, neither 
party can be obliged to pay colts of the day for not attend- 
ing when called on, the ſame being never ſtruck out of the 
paper for non-attendance. The Regiſter's book of cauſes, 
pleas, demurrers, exceptions, &c. is always open in office 
hours at the Regiſter-office for the inſpection of all perſons 
to inform themſelves if a cauſe is ſet down to be heard, 
how far a cauſe ſtands out of the paper, and when likely to 
"come on to be heard. | 

The method of hearing cauſes is uſually this; the parties 
on both ſides appearing by their counſel, the plaintiff's bill 
is firſt opened, or briefly abridged, and the defendant's an- 
ſwer alſo, by the junior counſel on each fide : after which 
the plaintiff's leading counſel ſtates the cafe, and the mat- 
ters in iſſue, and the points of equity ariſing therefrom, and 
then ſuch depoſitions as are called for by the plaintiff's 
counſel are read by one of the ſix- clerks in eſtminſter Hall,* 

| or 
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* The ſolicitors on each ſide muſt take care to have the plead- 
ings and other records ſigned by the reſpective fix clerks ; this 
| | their 
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br by the ſolicitor or his clerks in Lincoln's-Inn Hall, and 
the plaintiff may alſo read ſuch parts of the defendant's an- 
fwer, as he thinks material or convenient “. After this the 
reſt of the counſel for the plaintiff make their obſervations 
and arguments; then the defendant's counſel go through the 
ſame proceſs for him, except that they may not read any part 
of his anſwer; and the counſel for the plaintiff are heard in 
reply, and conclude the argument. When all are heard, 
the court pronounces the decree, adjuſting every point in 
debate according to equity and good conſcience, which de- 
cree being uſually very long, the minutes of it are taken 
down, and ſometimes read openly in court by the regiſter. 
All parties generally take a copy of the minutes from 


the regiſter, and if it be apprehended that he hath made any 


miſtake, or the court hath been led into an error, by wrong 
information and miſconception; the decree in minutes 
may be rectified, on application by motion or petition for 
that purpoſe. "TM 

Croſs cauſes between the ſame parties are generally con- 
trived to be brought on to be heard together, at the requeſt 


— 


their clerks in court will procure upon application, for if they 
fail herein, and the ſix clerk in open court inſiſts the office- 
copies not ſigned ought not to be read, the cauſe will be ſtruck 


out of the paper. By the orders in Chancery, “ No copies of 


„bills, anſwers, or other record ſhall be delivered out of the 
*« office, before it be ſigned by the proper ſix clerk to whom it 
belongs, with his proper hand- writing, or by his deputy in his 
* abſence. Nor ſhall any copy not ſo ſigned be made uſe of in 
court, or before any maſter; which all clients are to take 
notice of, to the end they may be prepared with ſuch copies 
at the hearing of the caute.” Ord. Canc. 104. 
On a trial at law, if the plaintiff reads any part of the de- 
fendant's anſwer, he muſt read the whole of it; for by reading 
any of it, he ſhews a reliance on the truth of the defendant's teſli- 
mony, and makes the whole of his anſwer evidence. 
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of either party by motion or petition of courſe, if the an- 
ſwer in the croſs cauſe come in before publication paſſes in 
the original cauſe *, or in convenient time before the ori- 
ginal cauſe is ſet down, or comes on to be heard 1. This 
chiefly depends upon the vigilance and attention of the 
plaintiff in the croſs cauſe, for where the defendant in the 
croſs cauſe is in contempt for not putting in an anſwer to 
the croſs bill, the plaintiff in the croſs cauſe (defendant in 
the original cauſe) ſhould move to enlarge publication in 
the original cauſe until a fortnight after the anſwer comes 
in to the croſs bill t, which upon ſpecial motion will be in 
moſt caſes granted ; if this precaution be not obſerved, the 
original and croſs cauſe cannot be brought on together, 
(the courſe of the court being in ſuch caſes not to ſtay pro- 
ceedings, but publication only.) So if the plaintiff in the 
croſs cauſe, after publication paſt in the croſs cauſe as well 
as in the original cauſe, or if both cauſes are ſet down for 
hearing, neglect to ſerve proceſs to hear judgment; in all or 
either of theſe cafes, the original and croſs cauſe cannot be 
brought on to þe heard at the fame time, except the adverſe 
party conſents. Sometimes the croſs bill is filed ſo late, 
that publication has paſſed in the original cauſe, and then 
it is uſual to ſet down the croſs cauſe upon bill and anſwer, 
and particularly ſo, if the object of the croſs bill is merely 
to purge the conſcience of the defendant, (plaintiff in the 
original cauſe) and thereby in a forlorn caſe to create a de- 


6 


* It has been obſerved in the preceding pages of this work, 
that the anſwer to a croſs bill ſhould always be got in before 
publication paſſes in the original cauſe, unleſs the plaintiff in the 
croſs cauſe means to reſt his defence upon the diſcovery ariſing 
out of the defendant's anſwer, and to go to hearing upon the 
depoſitions taken in the original cauſe, or to examine only to 
points not examined to in the original cauſe. 3. Px. Aln. 
9, 10. . | 

+ Prac. Reg. 188. 

1 2 Fez. 336. 1 Ath. 21. 291. 
| fences 
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fence, The court never permits witneſſes in a croſs 
cauſe, to be examined to the ſame points already ex- 
amined in the original cauſe, Matter dehors that ex- 
amination may be examined to in the croſs cauſe : where 
witneſſes have been examined in each cauſe, and both 
are ripe for hearing; it becomes in ſome caſes expe- 
dient for the plaintiff in the original cauſe, if the croſs cauſs 
hath acquired priority in the paper of cauſes, or vice verſa, 
when both cauſes are ſet down for hearing, and proceſs 
ſerved to hear judgment in each, to move for leave to bring 
forward his cauſe (if neceſſary) that both original and croſs 
cauſe may come on to be heard at the fame time, or that 
the croſs cauſe or original cauſe (as the caſe may be) may 
ſtand adjourned ſo that both cauſes may come on to be 
heard together. Upon an application of this ſort, it may be 
neceſſary to engraft a requeſt that the depoſitions taken 
in the original cauſe may be read at the hearing of the 
croſs cauſe, et fic & converſe, This is generally the caſe where 
both cauſes are ſet down, the one preceding the other, and 
ſome other cauſes intervene. A motion of this nature ſhould 
precede the day whereon the cauſe firſt ſet down is ap- 
pointed to be heard, otherwiſe it ſhould ſeem, that if the 
court indulges the party in ſuch an application made upon 
the day whereon the cauſe ſtands in the paper for hearing, 
it would be upon payment of coſts of the day vix. five pounds, 

If there be ſeveral ſuits here, which are merely croſs 
cauſes between the ſame parties touching the ſame matters ; 


the depoſitions taken in one cauſe, may (by order) upon 


hearing be uſed in the others *. 

Where there were croſs caufes, publication being paſt 
in the firſt, but not in the ſecond, an order was had, that 
the depoſitions in either cauſe might be uſed in both; yet 
ſaid, the depoſitions in the firſt cauſc, could not be uſed 
in the ſecond +. 
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Where a cauſe is ſet down at the defendant's requeſt, if 
the plaintiff not ſerved with proceſs ad audiendum judicium, 
and his counſel attend at the day; and the defendant by 
his counſel attend not, yet the plaintiff ſhall have no coſts; 
for he was not compelled to appear, and the defendant 
might chuſe whether he would go on to have the cauſe 
heard *. | 
If the party who procures a cauſe to be ſet down for 
hearing is not ready to hear it at the day, but deſires it 
may ſtand over to another day; he muſt ordinarily pay 
the other who appears, the coſts of the day, (viz. five 
pounds) if the court ſee fit to indulge a further day +. 

If upon hearing, the plaintiff appears intitled to relief, 
but the caſe made by the bill is inſufficient to ground a 
complete decree, the court will frequently give the plain- 
tiff leave to file a ſupplemental bill, to bring the neceſſary 
matter, in addition to the caſe made by the original bill, | 


before the court f. 
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If the plaintiff finds ſufficient matter confeſſed in the 
defendant's anſwer, to ground a decree upon, without 
further proof, he ſhould proceed to the hearing of the cauſe 
upon bill and anſwer only. As if the plaintiff makes his 
title by a will, or other conveyance in the defendant's hands, 
and the defendant, by anſwer confeſſes it: but in this caſe, 
the defendant's anſwer is to be wholly read, and muſt be 
admitted to be true in all points; and no other evidence is 
to be admitted, unleſs it be a matter of record to which 
the anſwer refers, and is proveable by the record itſelf. 
The plaintiff ſhould therefore be well adviſed, that the 


n 


Cl. Tu. zi. + Prac, Reg. 186. t 3 Atk. 133. 
1 | 
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court be not put to unneceſſary trouble, and himſelf to a 
certain charge, in bringing his cauſe to a hearing, which 
will not bear a decree *, 

When the plaintiff replies to an under and without 
ſerving a ſubpena to rejoin, or rule given to paſs publi- 
cation, brings the cauſe on to a hearing, the anſwer will 
be taken wholly true, as if there had been no replication ; 
for the defendant's opportunity of proving the anſwer, is 
taken away from him +. But it ſhould ſeem that a defend- 
ant might in ſuch caſe appear gratis, to rejoin, and ex- 
amine witneſſes, and proceed on with the cauſe, If the 
ſalpœna to rejoin be not ſerved, although ſued out; or the 
defendant do not appear gratis to rejoin, the cauſe muſt 
be heard upon bill and anſwer, and no proots admitted to 
be read 4. | 

If the plaintiff go to hearing on bill and anſwer, and the 
court ſhall not ſee cauſe to make a decree thereupon for 
want of ſufficient matter confeſſed by the anſwer, the bill 
ſhall be diſmiſſed with coſts, (forty ſhillings,) or the plain- 
tiff may be admitted to reply, if he deſires it, paying down 
five pounds, or ſuch other coſts as the court ſhall think fit 
for the day, within four days after ſuch hearing ; which if 
he does not, the diſmiſſion muſt ſtand, and being ſigned and 
inrolled, may be pleaded | in bar to a new bill for the fams 
matter, &c. F. 

Bill againſt three ſeveral executors of three joint factors, 
for account of goods ; one of them ſwore he believed and 
hoped to prove, that the plaintiff was ſatisfied his demands. 
The plaintiff replied againſt the other two, and brought 
the cauſe on by bill and anſwer, as againſt the third, It 
was inſiſted that the plaintiff could have no decree, for 


by thus bringing on his cauſe, defendant's anſwer muſt be 
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taken to be true, and though he does not directly ſwear 
the money paid, yet he ſwears he believes and hopes to 
prove it paid ; but by the plaintiff's not replying, he is ex- 
cluded the benefit of his proof, and the practice was cun- 
ning. The Maſter of the Rolls ordered the plaintiff to pay 
coſts, and left the plaintiff at liberty to reply to the other 
defendant *, 


IV hen Plaintiff does not appear. 


If the plaintiff procures the cauſe to be ſet down for 
hearing, and ſerves not the defendant with a ſubpana to 
hear judgment, if the defendant attend, and the plaintiff 
does not go on, the bill is ſometimes diſmiſſed : or however, 
the plaintiff muſt pay the defendant the coſts of the day, 
(five pounds,) for the plaintiff is intended to be always 
ready and preſent in court to proſecute his ſuit: and the 
defendant might find the cauſe, in the paper, or book of 
cauſes, and fo had reaſon enough to attend for his own 
ſafety, becauſe the ſubpana might be left with ſome of his 
family, which is good ſervice, though he had no notice of 
it f. But ſaid, it the cauſe were procured to be ſet down 
by the defendant himſelf, and the complainant appear not, 
che defendant ſhall take no advantage thereof, except the 
ſubpœna to hear judgment appears to have been ſerved, 
for otherwiſe the complainant is in no fault f. And when 


0 


„ 
. — — 2 * 


Vern. 140. 


+ It ſhould ſeem by the modern practice, that although a 
plaintiff ſets down his cauſe, yet, upon further conſideration of 
the matter, he may not think fit to ſerve the defendant with a 
ſubpena to hear judgment, In this caſe, the defendant muſt hear 
the cauſe, ad reguiſitionem defendentis, if he will have the bill 
diſmiſſed with colts, though ſometimes a decree i is made againſt 
him. Gilb. Chan. 157. 


t Prac. Reg. 192. 
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a cauſe is called on, and the defendant's counſel is ready, 
and appears, and no counſel appears for the plaintiff, the 
court always calls upon the defendant to prove ſervice, and 
if he cannot do that, he cannot pray to have the bill diſmiſſed, 
All the court can do in this caſe is, only to ſtrike the cauſe 
out of the paper; but if the defendant proves ſervice of the 
/ubpcena to hear judgment, the bill will be diſſmiſſed with 
coſts. 'T'his proof of ſervice muſt be upon the affidavit of 
the party, viz. © That he was on ſuch a day ſerved with 
« a /ubpena to hear judgment at the plaintiff's ſuit,” 
or any other perſon with whom the body of the /ubparna 
was left, may make affidavit thereof, which muſt be filed, 
and an oflice copy taken to be read in court. 


IV hen Defendant does not appear. 


Ihe cauſe being called on, and the bill opened by the 
plaintiff's counſel, no counſel appearing for the defendant 
to open his anſwer, the court calls upon the plaintiff to 
prove ſervice of the /ubparna to hear judgment; and an office. 
copy of the affidavit of ſervice being read, and it appear- 
ing to the court, that the defendant has been duly ſerved 
therewith, the anſwer of ſuch defendant is ordered to be 
read, and it is in general no farther read than this, viz. 
% The anſwer of Willam Stiles defendant, to the bill of 
« complaint of Geoffrey Stradling, complainant, the ſaid 
« defendant now, and at all times hereafter faving and 
ce reſerving to himſelf all, and all manner of benefit, and 
advantage of exception, &c.” And if the court upon 
ſuch hearing ſhall find cauſe (which is generally the caſe) 
to decree for the plaintiff, yet a day ſhall be regularly given 
to the defendant to ſhew cauſe againſt the ſame*, The 
plaintiff's counſel are upon ſuch default of the defendant 


intitled to a decree according to the prayer of their bill, % 


cauſa, without reading any, evidence, and they generally 
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take care to pray a right decree, otherwiſe they will hear 
of it again. 

In caſe of a bill brought to eftabliſh a will eint an 
heir at law, the court notwithſtanding he makes default, 
will order the proofs of it to be read; for the will could 
not otherwiſe be well proved *. | 

Where the bill and anſwer have been opened, and the 
cauſe adjourned over ; if the defendant make default at the 
next hearing, the decree ſhall be abfolute ; for the ſecond 
hearing is to be conlidered as a continuation of the former, 
when he did appear +. 


Il here there are not proper Parties. 


In all ſuits great care ſhould be taken, that there be 
proper parties for and againſt whom the court may re- 
ſpectively make a decree, and alſo that there be all neceſ- 
ſary parties ; for if upon the face of the bill, it appears that 
any party is wanting, the court, many times at the hearing, 
will not make a decree for want of proper parties. Or if a 
decree ſhould be obtained, it may be reverſed, or if it be 
not reverſed, yet none but the parties to the fuit, and thoſe 
claiming under or through them are bound by it, 

If the defendant objects for want of parties (as he may) 
unleſs reſtrained by ſome interlocutory order t, whereby he 
is to take no advantage for want of parties; this ſhould 
be done upon opening of the pleadings before the cauſe is 
gone into upon the merits, Where it appears to the court 


that a very material party is wanting, without which no 


2 


complete decree can be made; as where a man ſeeks an 
account of the profits or ſale of a real eſtate, and it appears 


——- 
— * 


3 Atk. 25. 1 Mol. 186, 

t An order to reſtrain a party from excepting for want of 
parties at the hearing is void, unleſs by conſent. Fera, 122. 4rg. 
2 upon 
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upon the pleadings, the defendant is only tenant for life, 
and conſequently the tenant in tail cannot be bound by 
the decree, So where one legatee brings a bill againſt an 
executor, and there are many other legatees, (none of 
whom will be bound by the decree, or by the account to 
be taken of the teſtator's aflets,) and each of theſe lega- 
tees may draw the account in queſtion over again. Or 
where ſeveral perſons are intitled as next of kin under the 


ſtatute of diſtributions, and only one of them is brought 


on to a hearing. Or when a real eſtate is to be ſold under a 
will, and the heir at law is not brought on to a hearing, 


In theſe and all other caſes, where the decree cannot be 


made uniform and complete, for as on the one hand, the 
court will do the plaintiff right, ſo on the other hand they 
will take care that the defendant is not doubly vexed, he 
muſt not be left under precarious circumitances, becauſe 
of the plaintiff, who might have made all proper parties at 
firſt, and whoſe fault it was that it was not ſo done. In 
theſe caſes the ancient rule was to diſmiſs the bill with 
coſts *, for want of neceſſary parties. The preſent courſe 
of the court for ſome time paſt hath been, and now is, 
not to diſmiſs the bill +, but to let the cauſe ſtand adjourn- 
ed over, on payment of coſts of the day, (five pounds) 
and to direct the plaintiff to amend his bill, by adding 
proper parties. In many caſes the diſmiſſion would be 
ſingularly hard, as where the party wantilffg to be brought 


— — 


——— 


* Diſcretional in the court to diſmiſs the bill, without pre- 
judice, or let it ſtand over with liberty to amend. 1 Vn. 428. 


+ A bill in Chancery is never diſmiſſed for want of parties, 


but ſtands over, upon paying coſts of the day. A decree of 
Sir 7o/eph Jekyll's, in a cauſe at the Rolls, to diſmiſs a bill for 
want of parties, was reverſed afterwards for that reaſon. A decree 
of the ſame nature in the Exchequer, was afterwards reverſed in 
_ the Houſe of Lords. 2 At. 15. | 
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on, is a party purely pro forma, as a truſtee, or executor, 
It ſhould ſeem that the court to ſupply the want of parties in 
ſome initances, as in caſe of an adminiſtration de bonis non 
Oe. would direct, that upon the plaintiff producing ſuch 
alminiltration, before the Maſter, the account ſhould pro- 
ceed; it a detendant be added after publication, the 
cauſe muſt be heard guoad that defendant upon bill and an- 
ſwer. But when the party which is wanting, becomes 
a lubltantial and material party, and who may controvert 
the plaintiff's right to the demand in ſuit, and when he may 
deny it by his anſwer, and put the plaintiff and the other 
detendants who have anſwered, to examine witnelles de 
note; and where the plaintiff mult reply to this new party's 
anſwer, and both parties examine all over again, and the 
cauſe ſet down to be heard, as againlt this new defendant, 
In ſuch cale, it thould ſeem that the bill ſhould be diſmiſſed 
with cotts, but this is wholly in the diſcretion of the 
couit, according to the particular circumſtances of the 
caſe; for although a diſmifſion cannot be pronounced for 
want of parties ſimply, yet caſes may ariſe, where the want 
of proper parties coupled with other matters, may induce 
the court to lean in favour of a defendant, haralled by a 
litigious plaintiff, | 


IWhat Eggence fall be admitted at the Hearing. 


A bill in another cauſe is not to be read as evidence 
againſt the plaintiff named in it, unleſs it be proved, that 
it was exhibited with his privity; for any one may file a 
dill in another name. 1 Ch, Ca. 64. 

The anſwer of the defendant may be read againſt him; 
but then the whole may be read by the other party. 

If a defendant being an infant, anſwers by guardian, 
and at full age neither amends, or makes a new anſwer, 
as he may do, but prays a hearing of the cauſe de novo, 


his anſwer ſhall be evidence againſt him. Eg. Ca. Ar. 4. 
| It 
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If the plaintiff is charged by an anſwer, he muſt diſ- 
carge himſelf by proof, and cannot do it by r rearing the 


whole anſwer. 2 Ath. 383. 
The anſwer of a defendant diſclaiming all right to an 


eltate, and not brought to a hearing, ſhall not be read 


againſt another defendant, 2 Att. 39. | 

If a defendant by his anſwer denies an agreement, &c, 
it ought to be proved by two witneſſes, for one is not 
ſufficient. 2 Ch. Ca. 8. 1 Vern. 161. 

If the denial of a defendant by anſwer is not clear, poſi- 
tive, and full to the fact, the court will decree on the 
teſtimony of one witneſs. 3 AK. 646. 1/. 64. 

So if defendant's anſwer is equally ſtrong with the depo- 
ſition of one witneſs, there can be no decree againſt him, 
but if concurring circumſtances ſupport the depoſition, 
there may. 2 Att. 19. 140. 3 Ath. 407. 

If defendant by anſwer in another cauſe, has admitted that 
a deed in queſtion a releaſe, a releaſe once exiſted, and 
defendant has the leaſe belonging to this releaſe, plaintiff 
may read the draught of the releaſe, if well proved. 1 Vex. 

8 
: * is a motion of courſe, that a defendant for form's ſake, 
may be examined, ſaving juſt exceptions. 2 Atk. 228. 

The evidence of a defendant, particeps criminis, and 
intereſted, ſhall not be read, ſecus, if only attorney and 
truſtee. 2 Yez. 627. 

Co-defendants may read againſt each other whatever 
is proved for plaintiff, 2 Vex. 622. 

A decree, or examination of witneſſes in a former cauſe 
between the ſame parties, may be read as evidence, though 
not concluſive, although thereby there is not an oppor- 
tunity of examining between co-defendants. 2 Fez, 89. 

A decree in a former cauſe wherein the then leſſee, and 
not the impropriator, was plaintiff, and the then tenants 
were defendants, admitted as evidence. Bunb. 110. 

A decree in a tythe cauſe cannot be read, unleſs prov- 


ed to be touching the ſame lands or tythe. Bunb. 284. 


E e 4 Depoſitions 
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Depoſitions in croſs cauſes between the ſame parties, 
heard at the ſame time ſhall be allowed upon both cauſes 
by ſpecial order. 


If the point in iſſue in the croſs cauſe, was not in 
iſſue in the original cauſe, the depoſitions in the original 
cauſe, cannot be read in the croſs cauſe. Bunb. 321. 


Depoſitions in a croſs cauſe, brought after a decree 
pronounced in the original cauſe, cannot be read touching 
the matters in iſſue in the original cauſe, but may as to 
matters not in iſſue in the original cauſe. 3 Ath. 501. 


Depoſitions in a former cauſe in Chancery, admitted to 
be read, upon motion the ſame matter being then under 
examination as now; though neither the plaintiff, nor 
any under whom he claimed was party to the former cauſe. 
Cb. Ca. 73. 75. 

So depoſitions in a cauſe diſmiſſed for want of equity 
for relief, Ch. Ca. 175. 

Depoſitions for a legatee againſt an executor to prove 
aſſets, in a bill brought by another legatee for the ſame 
intent admitted. 1 Vern. 413. 


If on bill brought by deviſees to eſtabliſh a will, the 
heir at law preyails to ſet it aſide, he ſhall have the benefit 
of the depoſitions in that cauſe, in another cauſe brought 
by him againſt a purchaſor before the anſwers came in, 
in the former. 2 A. 174. 


But where the former cauſe was diſmiſſed for i irregu- 
larity, the depoſitions therein can never be admitted in 
another cauſe for the ſame matter. Ch. Ca. 175. 

If plaintiff or defendant obtain an order for the uſe of 
depoſitions in another cauſe, the adverſe party may uſe 
them without motion, unleſs he be reſtrained by the ſame 
erder. Ord. Canc. 109. 

The depoſitions of a defendant not intereſted; may be 
read for another defendant, and alſo for plaintiff, though 
at law, a defendant cannot be examined for plaintiff ; but 
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if defendant may be liable for coſts, it cannot be read, 
3 Att. 401. 

The depoſition of a defendant againſt whom plaintiff 
can give no evidence, may be read for another defendant. 
3 Wins. 288. 

So the depoſition of one defendant, charged with a 
fraud, cannot be read for another defendant, as it may 
tend to excuſe him with regard to his own coſts, 1 tk. 
203. 

The evidence of a co-defendant, particeps fraudis and 
intereſted, ſhall not be read, though if only truſtee, it 
may, for it goes to his credit only, and not to his com- 
petency. 2 ex. 629. | 

If the cauſe is brought on to a hearing, and ſtands over 

with liberty to add a party, if he is a material defendant, 
and concerned in intereſt, the depoſitions taken before, 
cannot be read againſt him. Bunb. 310. 
Depoſitions de bene eſſe, taken many years before, may 
be publiſhed with depoſitions in a ſupplemental cauſe, on 
affidavit that ſome of the witneſles are dead, and that no- 
thing can be heard of the others on enquiry, but without 
prejudice to exceptions. 2 Fez. 296. 

Though depoſitions taken de bene eſſe, are irregular, 
they cannot be abjected to at the hearing, the order to 
paſs publication ſhould be diſcharged, 2 A. 189, 

Depoſitions de bene eſſe, ſhall be publiſhed, where it is 
morally impoſſible to examine the witneſles in chief; as if 
a commiſſion has iſſued to examine in Sweden, the King 
has refuſed to let it be executed, the commiſſion is come 
back, and the king of Sweden has ordered a publick exa- 
mination before his own judges. 2 /. 325. 336. 

An executor in truſt, is not a good witneſs for his cui 
que truſt, though a bare truſtee is. 3 Vins. 180. 

If a plaintiff, executor examines his ſon, and dies, 
leaving his ſon executor, who alſo takes out adminiſtration, 
de bonis non, of the original teſtator, and he revives, yet his 
depoſition in the original cauſe may be read. 3 Att. 615. 

If 
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If a creditor brings bill againſt an executor for an ac- 
count of aſſets, the evidence of a co-executor, tending to 
increaſc teſtator's eſtate, cannot be read, for he has an 
intereſt. 3 Ak. 95. 

The evidence of a huſband ſhall FR admitted, though 
his wife is a defendant, if the intereſt of a third perſon is 
concerned. 1 At. 451. 

The depoſition of the wife of a prochain amy of plain- 
tiff's eme covert, cannot be read for plaintiff” 3 Atk. 511. 
S47*- 

A bond or mortgage deed is prima facie good evidence, 
but if there are maniteſt ſigns of fraud in the obligec, he 
ſhall be put to prove actual payment. 3 Y/ms. 288. 

"The evidence of one having an intereſt cannot be read, 


though he is ſatisfied, unleſs a releaſe is produced. 2 Ath. 
15. | 

If there is an agreement in writing between A. and B. 
the ſteward of C. for ſale of 4's eſtate to C.; but the cove- 
nant by B, and he bound in penalty for the performance, and 
A. brings bill againſt B. and C, charging there was a 
defeazance prepared, but the execution prevented by B.; 
B's depoſition cannot be read for C.; eſpecially if B. has 
examined witneſſes, 2 ex. 219. 

Depoſitions to prove that plaintiff, (who ſues for dower) 
had acknowledged a bond to be given in lieu of dower, 
though it does not appear on the face of it, cannot be read. 
Wilſ. 34. 

It a perſon joins fraudulently, in granting an eſtate, 
without the uſual covenants, but only that he has done no 
act to incumber, his depoſition may be read, to impeach 
his title to the eſtate, and to ſhew it was done to carry 

on the fraud. 2 At. 228. | 

The evidence of a witneſs is not invalidated by reaſon of 
his tender years, if it is of a circumſtance likely to make a 
great impreſſion on his mind. 2 Ath. 243. 

The depoſition of heathen idolators ſworn according to 


their ceremonies in the moſt uſual and folemn manner, has 
under 
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under ſpecial circumſtances, been admitted in evidence, 
"2 M4 21> 


On an appeal from the Rolls, the appellant, on petition, --- 


may be let in to read new evidence, not read there, pro- 
vided he will give up his depoſit. 2 th, 408. 

A deed mentioned in the bill, to which the defendant 
by anſwer ſaid, he believed there was ſuch a deed as in the 
ſaid bill is ſet forth, Sc. ſhall not be read without proof 
for the confeſſion does not admit more than is alledged by 
the bill, and does not warrant the reading of a deed with 
like clauſes. 2 Vent. 361. 

The mark of impropriator's predeceſſor admitted as 
evidence of a mortuary. - Bunb. 46. 

Miniſters accounts though ſubſequent to 31 Heu. 8. 
may be read in a tythe cauſe, Bunb. 284. 

Entries in the accounts of the lord's ſteward, admit- 
ted to prove a modus to the vicar, in diſcharge againſt the 
impropriator, the plaintiff, Bunb. 180. 

A bailiff's accounts have been admitted as evidence of 
quit-rents, ſed. qu. as to a lord of a manor's books. Bunb. 46. 

That an account may be evidence of quit-rents, it muſt 
appear to be a bailiff's, and ſigned by him. 2 At. 140. 

An entry in a man's book of accounts may, on a reference 
to a Maſter be read, not as evidence of the debt, but of a 
claim of it in the life-time of the decealed, 2 Vex. 54. 

Letters or books of an agent or ſervant, may be read, 
if he is dead, otherwiſe not. 2 Fez. 190. | 

'The probate of a will may not be read in caſe of a real 
eſtate, the defendant has admitted he believes there is ſuch 
a will, ſecus if his admiſſion had been full. Bunb. 6. 

So a deed proved upon a commiſſion againſt one defend- 
ant only, ſhall not be a againſt the other defendant. 
2 Vent. 361. 

Exhibits proved vivd voce at the hearing, cannot be read 
where there is a right to controvert, or to a croſs-examin- 
ation, 2 Ve. 472. 
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A deed may be proved vird voce at the hearing, ſccus 
as to a will. 3 //ms. 91. 

The defendant's witneſs proves a deed, and refers to it 
in his depoſition; the plaintiff cannot compel the defend- 
ant to produce the deed at the hearing, the reference 
thereto not making it part of the depoſition, unleſs men- 
tioned therein in hec verba. 3 Vns. 35. 

A corporation, as truſtees for a charity, ſhall not rs 
obliged to produce their books relating to the truſt, though 
they ſubmitted by their anſwer to produce as the court 
mall direct, Bunb. 290, 

The court will order publick books (as of a manor 
court) to be produced, in whatever hands they are, but 
not private. 2 Fez. 578. 

An executor who was counſel, and drew the draught 
of an annuity, to ſet aſide which, a bill is brought, ſhall be 
obliged to leave the draught with his clerk in court, but 
not on oath, 2 Ath, 214. | 

If a bond has been delivered up to plaintiff, he cannot 
read parol evidence to the contents of it, whether the bill 
is to be relieved againſt it, or whether it comes in by 
way of collateral evidence. 1 Fez. 503. 

An inquiſition of lunacy, and other inquiſitions, may be 
read, but are not concluſive evidence, for ny may be 
traverſed. 2 At. 412. 

Acts of the court as a decree, or order in another cauſe 
between the ſame parties, may be read without order AA, of. 


188. 


Decree, 


Decree, 
A Decree is & final ſentence, or order of court, 


pronounced on hearing and underſtanding all the 
points in iſſue, and determining the right of all the parties 
in the ſuit, according to equity and good conſcience. 
The decree is either interlocutory or final. It very ſeldom 
happens that the firſt decree can be final, or conclude the 
cauſe; for if any matter of fa& is ſtrongly controverted, 
this court is ſo ſenſible of the deficiency of trial, by written 
evidence, that it will not bind the parties thereby, but 
uſually directs the matter to be tried by jury; eſpecially 
ſuch important facts as the validity of a will, or whether A. 
is heir at law to B.; or the exiſtence of a modus decimandi 
or real and immemorial compoſition for tithes. But as no 
jury can be ſummoned to attend at this court, the fact is 
uſually directed to be tried at the bar of the court of King's 
Bench, or at the aſſizes upon a feigned iſſue. For (in order 
to bring it there, and have the point in diſpute, and that 
only put in ifſue,) an action is feigned to be brought, 
wherein the pretended plaintiff declares, that he laid a 


wager of five pounds with the defendant, that A. was heir \ 


at law to B; and then avers that he is ſo, and brings his 
action for the five pounds. The defendant admits the 
wager ; but avers that A. is not heir at law to B. and there- 
upon, that iſſue is joined which is directed out of Chancery 
to be tried, and there the verdict of the jurors at law deter- 


mines the fact in the court of equity. 
do if a queſtion of mere law ariſes in the courſe of a 


cauſe, as whether by the words of a will, an eſtate for life 
or in tail is created, or whether a future intereſt deviſed 
by a teſtator, ſhall operate as a remainder, or an executary 
deviſe ; it is the practice of this court to refer it to the 
opinion of the judges of the court of King's Bench, upon 
a Cale ſtated for that purpoſe; wherein all the material 
facts 
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facts are admitted, and the point of law is ſubmitted to 
their deciſion ; who thereupon hear it ſolemnly argued by 
counſel on both ſides, and certify their opinion in writing 
to the Lord Chancellor. And upon ſuch certificate, the 
decree is uſually founded. Another thing alſo retards the 
completion of decrees ; frequently long accounts are to 
be ſettled, incumbrances and debts to be enquired into, 
and an hundred little facts to be cleared up, before a de- 
cree can do full and ſufficient juſtice. Theſe matters are 
always by the decretal order on the firſt hearing, referred to 
a Maſter in Chancery to examine, which examination 
frequently laſts a long time, and then he is to report the 
fact as it appears to him, to the court. When all iſſues are 
tried and ſettled, and all referencies, the cauſe is brought 
to hearing, upon the matters of equity reſerved ; and a final 
decree is made. 


The decree being pronounced, copies of the minutes 
taken by the regiſters in court, are uſually applied for, 
by all parties reſpectively, or the ſeveral parties employ- 
ing different ſolicitors in the ſuit; and this is uſually 
ex abundanti cauteld, that it the ſame are objectionable, at- 
tention may be paid thereto in due time, The party in 
whoſe favour the decree is made, carries the brief given to 
one of his ſenior counſel, to the regiſter of the day, when 
the cauſe was heard; (for each regiſter takes his turn alter- 
nately,) and beſpeaks the decrce to be drawn and up, the ad- 
verſe party uſually beſpeaks a copy. Sometimes the party 
drawing up the original decree, neglects to return it to the 
regiſter, whereby the adverſe party is delayed in having a 
copy, this drives the party injured to his remedy, by 
motion in court, “that the adverſe party's ſolicitor may 
« forthwith return to A. B. the regiſter, the decree made 
on the hearing of the cauſe, on ſuch a day, which was by 
<« him drawn up, in order that the party applying may have 
& or take a like copy thereof; and that the ſame may be paſſed 
and entered.” Notice in writing, of this application ſhould 
be ſerved upon the adverſe clerk in court perſonally, or on 

| | his 
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Mis agent at his ſeat in the Six-clerk's office, by leaving 2 
copy of ſuch notice at the time of ſervice, the day next 
but one, before the day whereon the motion is intended to be 
made. The decree being returned, and an office-copy taken 
by the adverſe party, the decree is as yet inchoate, and im- 
perfect, two very material requiſites remaining to be done“ 
previous to the perfecting thereof, viz. paſſing and enter- 
ing; the firſt of theſe is done, by application to the regiſter 
| to appoint a day for paſſing the decree, which he does, by 
ſending a note in writing to the adverſe party's clerk in 
court, informing him that the decree will be paſſed on 
ſuch a day, and requiring him to bring his copy, and to 
attend at the paſſing, or that he will paſs the decree with- 
out him. This is done, to give all parties an opportu- 
nity of pointing out any errors or objections which he 
may have, and which the regiſter can rectify. If the mi- 
nutes taken at the hearing, are doubtful, or if either party 
thinks himſelf really aggrieved by the decree, as it is then 
going to be paſled, or if he conceives, they are materially and 
eſſentially wrong, or contrary to the plain ſenſe and mean- 
ing of the court, when the decree was pronounced, in any 
of theſe caſes, an application ſhould be made before the 
decree is paſſed, either by motion or petition, that the 
minutes of the decree may be rectified, ſtating therein the 
ſpecific matter to be added or altered, and upon hearing 
and conſidering of the argument on both ſides, the court 
rejects or adopts the alteration propoſed. The decree 
being paſſed, previous to any proceedings being had 
thereon, the laſt remaining form muſt be performed, wiz. 
the entry thereof at the entering books in the regiſter 
office ; this is done by leaving the original decree at the 
entering books, and the decree appearing by the regiſter's 


— — 


* It is no decree until drawn up and paſſed by the regiſter, 
the minutes are only a warrant for a decree. 2 Freem. 46. 


ſignature 
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ſignature to be paſſed, a true copy thereof is entered, of 
courſe into the books; ſix-pence is paid for every ſide, and 
one ſhilling duty for every ten ſides. If the party in poſ- 
ſeſſion of the original decree, neglects or refuſes to enter it, 
the office-copy regularly paſſed and ſigned, may be enter- 
ed in like manner as the original, And where any delay 
appears in perfecting the entry of the decree, the office- 
copy of the original decree, upon application to the re- 
giſter, will be ſigned by him, if the original has been 
previouſly left at the entering books, and the office- 
copy ſo authenticated will be ſufficient to authoriſe any 
proceedings in purſuance of the decree. For unleſs the 
original decree appears to be entered, or the office-copy 
is ſigned by the regiſter as before mentioned, the Maſter 
to whom the matters in the decree are referred for enquiry, 
will not iſſue any warrants, or ſuffer proceedings to be 
carried on according to the direction of the decree, or if 
inadvertently proceedings are had, they are irregular and 
voidable. | | | 

The entry of the decree is reſtricted by the courſe of the 
court to a certain period, All decrees and diſmiſſions pro- 
« nounced upon hearing the cauſe in this court, are to 
ce be drawn 1p, ſigned, and inrolled, before the firſt day 
« after the next Michaclmas or Eaſter term, after the ſame 
ce ſhall be pronounced reſpectively, and not at any time 
« after, without ſpecial leave of the court,*” ſignified by 
order made upon application, by motion or petition, of 
courſe to enter the decree nunc pro tunc, and the order ſo 
made being drawn up, (the counſel's- brief on motion ſigned 
by him, being left at the regiſter-office, when the order is 
applied for there) and paſſed and entered at the ſame office, 
the order muſt be ſerved upon the entering clerk at the 
regiſter-office, when the decree is left to be entered; 


K 
4 — 
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* Ord, Canc. 116. 
without 
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without this order a decree not entered within the time 

preſcribed by the courſe of the court cannot be entered, 
The rules and orders of court, are ſilent as to the entry 

of the decree ; the drawing up, (in which may be included 


the entry) ſigning and inrolling only, are provided for; but 
as the entry muil precede, as well the ſigning and inroll- 
ment, as any proceeding in purſuance of the decree *, the 
order ſeems to imply that the entry muſt be within the 
time preſcribed for the inrollment, and this ſeems to be the 
ſpirit of the order, though not the letter, ER 


Decree niſi, or unleſs Cauſe, 


The minority, or non-appearance of a defendant regu- 
larly ſerved with proceſs to hear judgment, precludes the 
plaintiff from an abſolute decree in the firſt inſtance ; the 
court in either caſe, proceeds to make a regular decree 
upon the merits of the caſe, ſuperadding thereto a pro- 
vifional clauſe, “ That ſuch decree is to be binding upon 
« the defendant, unleſs being ſerved with proceſs, he ſhall 
weithin a limited time, ſhew cauſe to the contrary.” 
And this decree being ſub modo only, 1s emphatically called 
a decree nit, or unleſs cauſe, 

The intereſt of infants, is ſo far regarded and taken 
care of, in this court, that no decree can be regularly made 
againſt an infant defendant, without having a day given 
him to ſhew cauſe, when he comes of age F. A decree 

againſt 
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* Mol. 71. 

+ Fg. Ca. Abr. 280. This may ſeem too generally laid 
down, for although an infant be forecloſed without a day to 
ſhew cauſe after he comes of age; yet if lands are decreed to be 
fold for payment of debts, the infant will be bound. 1 Fern. 295. 
20 if lands are deviſed to be ſold for payment of debts, the lands 
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againſt an infant, always concludes with a proviſo, * That 
« the decree is to be binding on the infant, unleſs on be- 
e ing ſerved with a /ubpzxna to ſhew caule againſt the ſame, 
& he ſhail, within fix months, after he ſhall attain twenty 
& one years, ſhew unto this court good cauſe to the 
« contrary.” _ 

Where no counſel appear for defendant at the hearing, 
and procels appears to have been duly ſerved, the anſwer of 
ſuch defendant ſhall be read ; and if the court, upon ſuch 
hearing, ſhall find caute to decree for plaintiff, yet a day ſhall 
regularly be given to the defendant, to ſhew cauſe againſt 
the ſame, and the order is to be penned by the regiſter ac- 
cordingly *, which is uſually in the following form.“ And 
« this decree is to be binding upon the defendant, unleſs 
« he being ſerved with a /ubpzna, for that purpoſe, ſhall, 
« at the return thereof, thew unto this court good cauſe 
« to the contrary, But before the ſaid defendant is to be 
&« admitted to {hew ſuch cauſe, he is to pay unto the plaintiff 
« his coſts of this day's default of attendance to be taxed 
e by the faid Matter,” (the Maſter to whom the matters in 
the decree are referred.) | 

The decree „%% againſt an infant being drawn up, paſſed 
and entered, the plaintiff proceeds to carry the matters 
therein directed into execution: and herein ſeems to con- 
ſiſt the diſtinction between a decree i, againſt an infant 
defendant, and a decree 2½ upon default of appearance. 


—— —— —_———— — — 
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may be decreed to be ſold without giving the heir, or infant, a 
day to ſhew cauſe, Or if the legal eſtate is in truſtees, and an 
execution of the truſt 15 directed, the infant is not intitled to a 
day to fhew cauſe; 2 Kel. 7. Secus, it he is directed to do any 
act; as to join in the ſale, ce 2 Vern. 429. as if there be a 
mortgage, and a diſputable title, and no money can be raiſed by 
aſlignment thereof, equity will not decree a forecloſure, till the 
antant aliives at age. 2 Heuir. 351. 


* Ord. Cancs. 111. 
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A decreee niſ, againſt an infant partakes fo far of the na- 
ture of an abſolute decree, as to authoriſe proceedings under 
it, as in ordinary Caſes: nor does it ſeem reverfible, but 
for error, or fraud and colluton ® between the plaintiff, 
anch the guardian of the infant. A decree for default of ap- 
pearance at the hearing is a mere nullity, until made abſo- 
lute; to eifectuate which the plaintiff having drawn up, 


patſed and entered the decree, muſt ſue out a 


Subpana to fſhew cauſe 
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Againſt the decree being made abſolute; this writ is a 
judicial proceſs, and muſt be made returnable in term time, 


— — 


on a day certain. The ſervice is ſimilar to all other ſub- 
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ponas, perſonally by giving the label, ſhewing the writ 
under feal at the ſame time if two defendants or more, leav- 
ing the body of the writ under fea], at the dwelling-houſe 
vor place of rej:dence of the defendant laſt ſerved, with one 
of the family; and the latter ſeems the proper ſervice, if 
there is only one defendant +. Three defendants may be 
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zulerted in one writ. Huſband and wife are accounted as 
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eue perſon. 

Ihe decree- niſi, being produced at the ſlfæœna- office, 
accompanied with a proecipe in the following form, the writ 
will be made out accordingly. 


err 
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Subpena William Stiles to appear in Chancery, the 24th 
day of January, to thew caule, againſt a decree, 
dated the 16th November, 1783. at the ſuit of 

coffrey Stradling. 5 
Birch Solicitor, Teſted 20th Januar), 1783. 


— 
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* Mo. 309. + 3 Akt. 567. 
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The Miit is in the following Ferm. 


George the Third, by the grace of God, of Great Britain, 
Ec. to Miiliam Stiles, grecting, For certain cauſes offered 
before us, in our Chancery; we command and {trictly 
enjoin you, that laying all other matters alide, and not- 
withſtanding any excuſe, you perſonally be and appear 
before us in our faid Chancery, the twenty fourth day of Fa— 
nuary inſtant, wherefocver it ſhall then be, then and there, 
to ſhew good and ſufficient cauſe, ina certain matter, in our 
ſaid Chancery now in controverly between Geeffrey Strad- 
ling complainant and ian Stiles defendant, according 
to the true intent and meaning of a certain order of our ſaid 
court made between ye in this cauſe, hearing date the fe- 
teenth day of November laſt, and to do further and receive 
what our ſaid court hall have conſidered in this behalf. 
And this you may in no wile omit, under the penalty of one 
hundred pounds, and have there this writ. Witneſs our- 
felf, at //*/Iminr/er, the 20th day of fanuary in the 23d year 
of our reign. | | Courtenay and Courtenay, 

Indorted by toe court, | 

Label, Jam Stilos to appear in Chancery, returnable 

the 24th of January, to ſhew Cauſe- againſt a 
deerce dated the 16th of November, 1783. at the 
ſuit of Cee Stradling. 


Courtenay and Courtenay. 


This fbporna being regulaily ſerved, an aflidavit of ſer- 
vice thereof ihcould be made and filed, and an office-copy 
taken to be read in court. The folicitor then inſtructs 
counſel to moge to make the decree abſolute; but previous 
tacreto, in the morning of the day for ſhewing cauſe, and 
on which the motton is to be made to make the decree 
abſolute, the ſolicitor applies to the regiſter for his certi- 
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fate, who thereupon certifies in writing (indorſcd upon 
the dect) There is not any order entered with the 
« revilter, whereby cauſe is ſhewn to the contrary hereof 
« to the 29th day of Fanuary,” (the day on. which the 
motion is made.) Upon the atfidavit of ſervice of the jubparna, 
and this certificate, the motion is made of courſe to make 
the decree abſolute, which is ordered accordingly, 

There foems to be no preſixt time for the ſervice of this 


ſubpcv1, nor how many days notice the defendant is to 


have between the day of ſervice, and the day to ſhew cauſe; 
it ſcems by the courſe of the court, the defencant is to have 
eight days excluſive of the day of fervice to ſhew caute ; 


either by ſerving the writ eighe days butore the return-day, 


or by ſerving the ſubpana, to that the defendant may have 
eight days from the day of feivice; and as the motion 
tor making the decree abſolute, can only be in term 
time or on a ſeal-day, the f{crvice of the /ubpiena ſhould be 
adapted thereto, And therefore it ſhould ſeem that the 
return-day (if the /ubpama be previoully ſerved eight days) 
or the eighth day excluſive of the day of ſervice, is the 
regular day to move to make the deerece aviolute, and atten- 
tion ſhould be had, that the recitter's certificate be dated 
that day. The order for making the decree »bſolute being 
drawn up, paſled and entered, at the regilter-office, and 
ſerved upon the adverle cierk in court, the matters directed 
by the decree to be enquired iuto, or carried into execu- 
tion, Sc. are to be proceeded upon as in ordinary caſes. 

If a defendant means to ſhew cauſe againſt a decree on 
default, being made abſolute; as ſoon as he is ſerved with 
the jubpena to ſhew cauſe, an application thould be made 
by petition to the Lord Chancellor, or Maſter of the Rolls 
before whom the cauſe was ſet down, ſtating the default of 
the defendant and praying, that upon payment of the coſts 
of the petitioner's default in not attending the hearing, the 
cauſe may be reſtored to the paper of cauſes, and ſet down 


to be heard next after the cauſes already appointed to be 
F. F | heard, 
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heard, which will be ordered of courſe. The petition 
anſwered, being left at the regiſter- office, and the order 
thereon drawn up, paſſed, and entered at the ſame office. 
and a copy thereof ſerved upon the adverſe clerk in court 
perſonally, or left with his agent at his ſeat in the Six- 
clerk's office, thewing at the time of ſervice, the Original 
order paſſed, and entered; a bill of coſts purſuant to the 
order ſhould be demanded at the ſame time, and if upon 
taxation thereof, the clerks in court on each fide differ, 
the decree mult be taken to the MiPtcr's office, to whom the 
cauſe is referred, and the bill of coſts left there, taking out 
a warrant oa leavin> the ſame, aid at the return thereof 
another warrant te proceed thereon, and if the adverſe 
party do not attend, a third warrant to proceed on the bill 
of coſts, And if no aitendance is given by the adverſe party, 
the Maſter proceeds ex parte, but before that be done, the 
perſon ſerving the warrants muit make oath of the due 
ſervice of each warrant upon the adverſe clerk in like 
manner as the order to ſet down the cauſe is ſerved. 

The coſts purſuant to the taxation being paid or tendered 
to the adverſc clerx in court, and a certificate or receipt 
from him, that the fame are paid, or an affidavit made and 
Kled of a tender or refuſal thercof“; the defendant ap- 
plies to the regiſter with the order for reſtoring the cauſe, 
accompanied with a certificate or receipt of the taxed coſts 
being paid, or an affidavit as before mentioned, and the 
regiſter ſets down, the cauſe to be heard next after the 
cauſes then appointed to be heard. The regiſter will not ſet 
down the cauſe without ſeeing the receipt or affidavit of ten- 
der or refuſal of the coſts, and unleſs the cauſe be ſet down, 
it ſeems, the regiſter will, at the inſtance of the plaintiff, 
certify there is no order whereby cauſe is ſhewn to the con- 
trary of the decree, the order being conſidered of itſelf to 
be no ſtay of proceedings. 
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A decree niſi againſt an infant is drawn up, paſſed, en- 


tered and acted under, and in many reſpects is conſidered, 
as an abſolute decree; for the court having given judgment 
upon the merits, if when the infant arrives at age, he cannot 
ſhew good cauſe to the contrary, it is an abſolute decree 
ab initio* Jn a decree of forecloſure, though an infant 
has a day to ſhew cauſe againſt the deerce after he comes 
of age, yet he is not when he comes of age to ravel into 
the acccunt, nor is he fo much as intitled to redeem the 
mortgage by paying what is reported duc, but is only inti- 
tled to ſhew an error in the decree +; and unleſs there 
is new matter, fraud, or colluſion, an infant is bound by a 
decree made for his benefit; ſo likewiſe his executor if he 
dies þ. 

An infant may controvert a decree before it is made 
abſolute two ways; in caſe of fraud or colluſion between 


the plaintiff and his guardian by an original bill &, in which 


it will be enough for him, to ſay the decree was obtained 


by fraud and colluſion, or that no day was given him to 


ſhew cauſe againſt it ||, or if matter that appeared at the 
hearing was not inſiſted on, the infant may amend his 
anſwer put in whilſt an infant, if he has a day given bim 
by the decree to ſhew cauſe when he comes of ages (and 
without it the decree is erroneous) or he may put in a 
new anſwer upon motion or petition of courſe alledging 
his right was not fully fet forth, or his intereſt not con- 


» Moſ. 203. 
＋ 3 Vm. 352. in notis, this was admitted by the counſel ou 
both ſides, and alſo by the court to be the ſettled practice. 

t 1 Atk. 631. 

$ Moſ. 203. 308. 

In caſe of an erroneous decree againſt an infant Mr, Vernon 
uſed always to adviſe the bringing of an original bill to fet 
ic alide, but in ſuch bill to alledge ſpecially ihe errors in the 
former decree, I Vn. 737. 
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ſulted in the former anſwer x. If new matter be diſcover- 
ed ſince the infant's anſwer was put in, a bill of diſcovery 
may be filed, and the time of ſix months by the courſe of 
the court allowed for a defendant to ſhew cauſe why a 
decree ſhould not be made abſolute after he comes of age, 
is not ſo ſacred, but that in particular caſes, and where 
the matter is of conſequence, and it ſeems probable a 
material diicovery will ariſe out of the defendant's anfwer, 
from whence the .nfant may amend. his own anſwer, 
and make a better detence, the court upon the particular 
circumſtances of the caſe, after the {1x months are expired 
has enlarged the time for three months i, and upon an 
inſufficient anſwer, the time has been enlarged, quouſque a 
full anſwer came in. And it is a good cauſe why a decree 
ſhould not be made abſolute, againſt an infant who has 
attained tuenty-one, that he has put in a new anſwer, and 
the plaintiff muſt proceed upon the anſwer according to 
the rules of the court, as in other caſes +. 

The decree againſt an infant, directing the ſervice of proceſs 
to ſhew cauſe when he arrives at twenty-one ;z a ſubpa na to 
ſhew cauſe muſt be obtained as before directed, and ſerved 
upon the defendant (olim inſaus) in the uſual manner, and 
upon affidavit and certificate, the decree may be made 
abſolute, by motion of courſe, in like manner as a decree 
by default of appearance, 


Who are bound by the Decree. 


All parties, and privies are bound by the decree, fo is a 
purchaſor after the decree, and a purchaſor pendents lite þ. 


cue 


* Moſ. 67. 1 Wms. 504. 2 Atk. 531. 2 Wms. 403. 

+ M.. 313. The conſequence of an infant putting in a new 
anſwer is, that he may examine witneſſes a-new to prove his 
defence, which may be different from what it was before. 
2 Wins. 403. | 

1 Ch. Ca. 152. 231. 1 Vern. 459. 

A decree 
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A decree for a forecloſure of a redemption againſt tenant 
in tail binds his iſſue *, and the remainder-man, who 
claims by a voluntary ſettlement of the tenant in tail, 
although no party to the decree . If a perſon, preſent at 
the pronouncing of a decree, pays money to an executor 
contrary to the decree ; though he was no party to the ſuit, 
nor ſerved with an order for the non-payment, he ſhall be 
bound by the decree . 

Where four pariſh\oncrs are named to defend for all, and 


there is a decree againſt them; another pariſhioner not 


party or privy to thoſe four defendants, ſhall be bound by 
the decree 8. | | 

If the lord of a manor is decreed to admit cogy- 
holders upon a fine certain; a copyholder, not a party, 
mall take advantage of the decree, 


Il ho are not bound by the Decree, 


A purchaſer bong fide, before the bill exhibited, not 
being a party by the bill nor by the order, ſhall not be 
bound by the decree, nor any one who does not appear 
gratis, nor was ſerved with proceſs to hear judgment * x. 

Nor any one, who has an intereſt, and is not party or 
privy + ++ | 

Copyholders in fee, or freeholders for life, not parties, 
are not bound by a decree againſt the Lord of the manor | x. 

It one defendant is in contempt to a ſequeſtration, and 
2 decree is made againſt other defendants; that does not 
bind the defendant in contempt, but he may afterwards 
appear and anſwer, and have the cauſe heard $$. 


com, 
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* Ch. Ca, 360. ** Prac. Reg. 125. 
T -1 Vern. 57. 123. + + Ch. Ca. 48. 
t Ch. Ca. 272. 204 ft 2 Atk. 515. 
$ Hard, 169. $F 1 Veru, 228. 
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| A decree in 1 Chancery docs not bind the right, but only 
4 the perſon *. 


Signing and inrelling Decrevs. 


Until the decretal order is drawn up, figncd, and inrolled, 
it has the force only of an interlocutory order, and is not 
final, but may be altered upon a rehearin,, or it thould ſeem, 
if the decree has not been acted under, it miviit be altered, 

| upon motion or petition +. 

The decree regularly drawn up, paſſed and entered, with 
the regiſter, if not inrolled within the time prefcribed by 
the rules and orders of court |, an application mult 
be made by motion or petition, to inroll the decree nunc 
pro tuuc, which the court will order as of courſe ; this order 
has a retroſpective energy, to the time of pronouncing the 
decree. The order being drawn up, patled and entered, at 
the regiſter office in the utual manner, is to be left with 
the clerk in court, for the party imolling the decree, The 
Clerk in court draws up the form of the decree for inroll- 
ment, reciting there all the pleauings, orders, and ma- 
terial proceedings in se cauſe, and for this purpoſe the 
ſolicitor leaves all the neceilary proceedings requiring 
inrollment, with his clerk in court. The ſeveral proceed- 
ings in the ſuit being put into proper order, form and lan- 
guage, is to be ingrofſed upon treble ep can ſtampt 
brief-paper ; this is called the docket?, 

The next procedure 1s, to preſent the docket to be 
ſigned by the Lord Chancellor, or Mafter of the Rolls, as 


— — 


© Th. Ca. 30%. + Prac. Reg. 123. 

m All decrees and depoſitions pronounced upon hearing the 
C2uic in this court, are to be drawn, ſigned and inrolied, be fore 
che firſt day after the next Iichaclmas or Eaſter term, after the 
ſame ſhall be fo pronounced reſpectively, and not at any time 


alter without ſpecial leave of the court, Ord. Canc. 116. 


both 
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both of them, if the latter made the deeree, But previous 
ercto, the Six-clerk for the party inrolling the decree, 
mult, by himſelf or his deputy, examine * the dockett, with 


the leveral records, orders of court, &c. therein mentioned 


and of his having ſo done, a memorandum in the nature of 
a certificate, is written at the foot of the laſt ſheet of the 
dockett, and figned by the Six-clerk or his deputy (the 
puriy exanuming hurporting that the dockett agrees with the 


records, orders of court, reports, Sc. (the ſeveral proceedings 


therein recited,) and is examined by the Six-clerk, or his 
deputy, the duckett authent.cated by the proper officer, 
is left by the clerk in court, with the bag-bearer of the 
Six clerk's office, and he leaves the fame with the Lord 
Chancellor's ſecretary of decrees and injunctions to be 
foamed by his lordſhip, If the decree be made by the 
Mafter of the Rolls, previous to the figning by the Lord 
Chancellor, the ſignature of his Honour muſt be procured, 
d for this purpoſe the bag-bearer leaves the dockett with 
his Honour's ſecretary of decrees and injunctions to be 
1zned by the Maſter of the Rolls ; which being done, the 
laſt and final requilite muſt be obtained, the ſignature of the 
Lord Chancellor; for whether the cauſe was heard be- 
lore his lordſhip, or any of the judges fitting for him, or 
before the Maſter of the Rolls; whoever may have heard 
the cauſe, it is the Chancellor's decree and muſt be ſigned by 
him, before it is inrolled 1. The bag-bearer leaves the 
dyckett with the Lord Chancellor's ſecretary of decrees, 
Sc. and the dockett is preſented by him to be ſigned by 
his lordſhip as of courſe, The day of the month and year 
when the dockett was ſigned is written at the foot of the 
dockett near the ſignature of the Lord Chancellor; the 


— 
— 


* No decree or diſmiſſion ſhall be preſented to the Lord 
Chancellor, or Maſter of the Rolls, to be ſigned, until it be ſigned 
by the Six-clerk in the cauſe, or his deputy. Ord. Canc. 117. 

+ 3 Go. 2. c. 30. Ord. Canc. 41. 
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dockett being thus ſigned, the clerk in court inrolling the 
decrce, ingroſſes an exact copy thereof upon parchmenty, 
rolls, and carefully examines them with the dockett, which 
together with the parchment- rolls is carried by the clerk in 
court into the record-room of the vit-leik's-oftice, and 
depoſited with the record-keeper for ſale cuſtody, The 
inrollment is thus complcat, and a decree thus inrolled is 
pleadable, nor can it be reverſed but by appeal to ths ilouſe 
of Lords, within tive years, or by bill of review Lought 
within twenty years, from the pronouncing of the de- 
ereß ®, | | 

To prevent the inconvenience of quick ſigning decrees 
for inrolment, the court permits, 


A Caveat 


To be entered, which will prevent the ſigning of & 
decree previous to its inrollment for 23 days, to be ac- 
counted from the time of the decree being prefented to 
the Great Seal to be {.gued, and notice thereof given by 
the ſecretary to the clerk in court of the other fide +, 

The caveat is entered with the Lord Chancellor's, or his 
Honour's ſecretary of decrees, &c, by leaving a note in 
the following form, with the bag-bearer of the Six-clerk's 
office. 


In Chancery. Between Geoffrey Stradling plaintiff. 
William Stiles defendant. 


Decree made by his Honour dated the zift 
day of January 1785. 


Enter a caveat againſt inrolling this decree. 
Birch Clerk. 
28th Sept. 1785. 


ee 


D—_— —_— — = 


* 1 Brown, Parl. Ca. 95. + 1 Wms. 610. 
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The court will vacate the inrollment of a decree, though 
Arictly regular, if it is extremely quick, and it appears the 
other party intended to enter a caveat, but came too late 
hy miſtaking the place. Thus courts of law ſet aſide | 
zudginents, as on ſurprize, though ſtrictly regular. 1 Vex. 
320. 


Words of ceurſe uſed in the Inrollment of a Decree made upon 
Lid and Anſwer, the Dejendant making default at the 
{lcaring. 


Whereas heretofore, that is to ſay, in or about H:lary | 
term, which was in the year of our Lord, 1784. Geoffrey 
Stradling gentleman, exhibited his bill of complaint into 
this honourable court of Chancery, againſt William Stiles. 
Thereby ſetting forth that, Sc. And further ſetting 
forth, Sc. (the bill briefly lated.) And to be further and 
otherwiſe relieved in the premiſles, the ſaid complainant 
prayed the aid of this honourable court; and that the 
uſual proceſs of /ubpama might be thercout awarded againſt 
the ſaid defendant William Stiles, to compel him to appear 
to, and anſwer the faid bill; which being granted, and the 
{aid defendant duly ſerved therewith, he appeared, and 
anſwered accordingly. 


Before the Anfuer, 


And the ſaid William Stiles, by his anſwer ſaid, c. (the 
anſwer ſet out, omitting the ſchedule and words of courſe concluding 
the anſiber,) and denied all unlawful combination and con- 
feceracy, and concluded his anſwer with the general traverſe, 


as by the ſaid bill and anſwer, remaining as of record in 
this honourable court may more fully appear, 


Before the Order on Hearing. 


And the ſaid cauſe being thus ready for an hearing on * 
the bil and anſwer, a day was by this court appointed, for- 
the hearing thereof, on which day, being Friday, the third 

day 
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day of Augn/t, 1784. the ſaid cauſe came on to be heard, 
before his Honour the Matter of the Rolls, in the preſence of 
counſel learned for the complainant, no one appearing 
for the defendant, although he was duly ſerved with a ſub- 
fana to hear judgment, as by aſfidavit then produced, and 
read, appeared. Whereupon, and upon hearing the de- 
fendant's anſwer, and what was alledged by the counſel 
for the complainant, His Honour did order and decrec, ce 
(the decrotal orders) | | 


Lordi preceding the Order to confirm the Report, Mi. 


And whereas on Th:/day the 18th day of January 1785. 
upon motion that day made unto this court by the com- 
plainant's counſel. (The order ſet out verbatim.) 


Ferds preceding the Order to confirm the Report abſolute, 


And whereas on Friday, the 28th day of January 1785, 
upon motion that day made unto this court, by the complains 
ant's counſel, and upon allegations, that the defendant 7777{/ram 
Stiics had been duly ſerved with the faid order of the 18th 
day of January then laſt, as by afhcavit appeared, and that 
no cauſe had been thewn to the contrary thereof, as by the 

regiſter's certificate, alſo appeared. It was prayed that 
the ſaid order might be made abſolute, which was ordered 
accordingly. | 


Mords preceding the Order t9 make the Decree abſolute, 


And whereas on Thur{lcy the 10th day of Novembery 
1784. upon motion made unto this court by the com- 
plainant's counſel, and upon allegation that the deſen- 
dant had been ſerved with a ſubp&na to ſhew cauſe againſt 
the ſaid decree, as by affidavit appeared, and no cauſe had 
been ſhewy to the contrary thereof, as by the regiſter's 

| certificate 
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certificate appeared. It was prayed that the ſaid decree 
might be made abſolute, as againſt the ſaid defendant 
which was ordered accordingly. 


IVards preceding a Maſter's Report. 


And whereas the ſaid Mr. Ord afterwards made his 
report in the words and figures following (report ſet ou 
verbatim.) 


The Concluſion of the Decree. 


And therefore, it is this preſent day, that is to ſay, Thurf- 
day the 29th day of January, in the 24th year of the reign 
of his Majeſty king George the Third, and in the year of 
our Lord 1785. By the right honourable Edward Lord 
Thurlzw Lord high Chancellor of Great Britain, and by the 
high and honourable court of Chancery, and by the power 
and authority of the ſaid court ordered, adjudged and decreed 


that, Sc. 


This agrees with the re- 12th March, 1785. 
cords, orders of court, and Thurloso C. 
report, and is examined Ll. Kenyan, 


by Nebemiah IF inter, 
for plaintiff, 
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Matters incidental to every Suit 


in the Progreſs of tt. 


As AUtlidavits, 
_ Certificates, 
Notions, 


Paying, and receiving Money, fn, 
and out of Court, 


Petitions. 
CUrits. | 


Atiidavits. 


N affidavit is a declaration upon oath before foms 
perſon having competent and lawful power and au- 
thority to adminiſter the ſame. 

The affidavits here treated of, are uſed for certifying the 
ſervice of proceſs, orders, &c. or other matter incidental 
to the proceedings in a cauſe. For this purpoſe the affi- 
davit is reduced into writing, and ſerves as a depoſition te 
the fact therein ſtated and ſworn to. 

The affidavit muſt be true in ſubſtance, with all neceſſary 
circumſtances of time, place, manner, and other material 
incidents ; and it muſt alſo be ſufficient to ſuſtain the caſe 
made by the motion or petition of which it is the ground- 
work. So it ſhould be pertinent and material, without 
needleſs tautology and impertinent matter and other 
prolixities. Scandalous and irrelevant matter ſhould be 
carefully avoided, otherwiſe it may be expunged by re- 
ference to the Maſter, and probably at the coſts of the 
party filing the ſame, or of the ſolicitor who drew it®, 

In all affidavits, the true place of reſidence, deſcription 
and addition of every perſon ſwearing the fame muſt be 
inſerted. | | 

The utmoſt care and attention muſt be obſerved in draw- 
ing them, they muſt be fairly ingroſſed on treble fix-penny 
{tamp paper, without eraſures or interlineations of any words 
of ſubſtance ; or they may be refuſed by the Maſter, or by 
the regiſter of affidavits, whoſe office it is to file them +. 
Small blots or interlineations, the Maſter uſually marks in 
the margin. Affidavits are ſworn before a Maſter in Chan- 
cery, at the publick office, between the hours of ten and 
two, and fix and eight, or at chambers, or at a Maſter's 
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1 Atk. 139. + Ord. Canc, 75. 
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houſe, In the country they are ſworn before a Maſter ex- 
traordinary; but in the latter caſe, the place where the afh- 
davit is ſworn, muſt be twenty miles from London, and ſuch 
Maſter, at the foot of the affidavit, muſt expreſs the name 
of the town and county where taken, or it will not be 
filed *, The party ſwearing the affidavit, muſt ſubſcribe 
his chriftian and ſurname on the left hand thereof; the 
Jurat is written on the right. Swearing an affidavit in 
a cauſe is one ſhilling, if no ſuit ſubſiſting 15. 64. 

Afſidavits made to ground a motion, muſt be filed time 
enough before ſuch motion, to enable the adverſe party to 
take a copy, or the motion or petition which the affidavit 
is to ſupport, muſt ſtand over. And all affidavits before 
they are read in court, or uſed to ground any orders, writs, 
proceſs, or other proceedings, muſt be filed at the affidavit- 
office, and atteſted by an office-copy thereof under the 
hand of the regiſter, or his deputy. Or for expedition, 
the copy upon treble ſix- penny ſtamp paper, may be made 
and carried to the affidavit-office, which the deputy will 
mark, and file the original. And till the original is filed, 
the regiſters, ſworn clerks in Chancery, or other officers of 
the court ſhould not make out, paſs, or enter any orders, 
or iſſue any attachments or other proceſs founded upon 
ſuch affidavits. But all affidavits belonging to the Suppli- 
cavit office, and the petty bag-office, and alſo thoſe touch- 
ing lunaties and bankrupts are to be filed in the ſeveral 
offices where ſuch matters are tranſacted, 

In an affidavit of notice, 'tis not enough to ſay that notice 
was given, or the copy delivered to the party's clerk in 
court; but his name muſt alſo be expreſsly mentioned, that it 
may appear with certainty to whom notice was given ; and it 


muſt ſay notice in writing, or words to that effect. And 


if he who ſerves the notice, does not know that the perſon 
on whom it is ſerved, is the party's clerk in court, he muſt 


— 


* Ord. Canc. 121. 


lay 
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ſay, as he is credibly informed, and veribly believes; firſt 
taking care that he receives information accordingly. But 
if a notice be left at the clerk in court's ſeat, with his 
agent or clerk, ſuch agent or clerk necd not be named *, 

Pauper affidavits after admittance are not to be ingroſſed 
on ſtamp. | 

Where any motion or petition is grounded upon an 
affidavit of having material witneſſes to examine in a cauſe 
whereby to gain longer time, the affidavit muſt contain 
the names of ſuch witneſſes, who the party is adviſed, are 
very material witneſſes to be examined for him in the 
cauſe, and without whoſe teſtimony he is adviſed, ' he can= 
not ſafely proceed to the hearing of the cauſe, to'the end 
that the court may judge of them, and prevent all unne- 
ceſſary delays. Sed vide, 1 Vern. 334. where 'tis ſaid not 
to be ſufficient in an affidavit to ſay, fuch a 'one is a ma- 
terial witneſs, and beyond ſea, without mentioning the point 
to which he can materially depoſe, It is neceſſary that 
every affidavit of the ſervice of proceſs, or of orders, do 
truly and fully prove a good ſervice; and if the plaintiff*s 
name, the court, the return of the writ, or any thing ma- 
terial be omitted, no attachment can thereupon be regularly 
iſſued, for want of an appearance: for until a due ſervice be 
ſhewn, no contempt appears to the court. 

"Tis ſufficient to file an affidavit any time before, or the 
day an attachment is made out, but not afterwards ; ſed vid. 
1 ern. 172. where 'tis laid down as regular, if filed before 
the return of the attachment, 
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Affidavit that the Plaintiff hath not the Deeds inquired after, 
to annex to a Bull of Diſcovery, before it be filed. 


Between A. B. Plaintiff, 
C. D. Defendant. 


A. B. the plaintiff in this cauſe maketh oath, that he 


this deponent hath not, nor to the beſt of his knowledge, 


remembrance or belief, ever had, all or any of the deeds, 
_ evidences and writings relating to the eſtate in queſtion 
in this cauſe, and which are mentioned in this deponent's 
bill exhibited in this honourable court againſt the ſaid de- 
fendant ; nor doth this deponent know where the ſaid deeds, 
evidences and writings, or any of them now are, unleſs 
they be in the cuſtody or power of the ſaid defendant. 
A. B. | Sworn, &c, 


Affidavit to be made by the Complainant on bringing a Bill x 


Interpleader. 


Between A. B. Plaintiff. 
C. D. and E. F. Deſendants. 


A. B. the complainant maketh oath, that this bill is 
not exhibited by the conſent, knowledge or colluſion of 
either. of the defendants in the bill mentioned, but merely 
of his own free will for relief in this honourable court. 

A. B. Sworn, Se. 


Affidavit that the Plaintiff had I aku but hath loft them, 
proper is be annexed 10 a Hill. 


Between A. B. Complainant. 
CGD. EF: F, ©. 
and I. K. | 


A. B. the plaintiff maketh oath, that ſome time ſince, to 
wit, on, &c, laſt, the writings now ſued for in this caule, 
3 were 


| ene | 
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were in his this deponent's cuſtody and poſſeſſion; but ſince 
the ſaid time, he this deponent hath actually loſt them: And 
this deponent further ſaith, that he doth not know where the 
ſaid writings are, unleſs they are in the hands or cuſtody 
of the ſaid defendants, ſome or one of them, or elſe that 
the ſaid writings, are now or late were in the cuſtody of 
the ſaid defendant J. K. as he is eredibly informed and 
yerily believes, 
4. B. Sworn, Ce. 


Affidavit for a Ne exeat Regno. 


Between A. B. Oc. Plaintiff, 
In Chancery, HE and 
C. D. Defendant. 


A. B. of in the county of gent. one of 
the complainants in this cauſe, maketh oath that the de- 
fendant C. D. is indebted as executrix of her late huſband 
E. D. late of deceaſed, to him this deponent and his 
co-partners JI. H. and G. H. in the ſum of 1450. 145. 104, 
for goods ſold and delivered. And this deponent further 
faith that the ſaid C. D. as executrix as aforeſaid, is juſtly 
and truly indebted unto him this deponent, and the other 
complainants in the ſum of 192/. 10s. 24. for money paid 
to and for the uſe of the ſaid E. D. her late huſband, de- 

. cealed. And this defendant further ſaith, that the faid 
C. D. is indebted to him this deponent, and the faid com- 
plainants his co-partners in the ſum of 58/, 125. 64d. for 


goods ſold, and delivered, and work and labour done fince 
the death of the ſaid E. D. her late hutband deceaſed. And 
this deponent further ſaith, that the ſaid C. D. has receiv- 
ed effects of her ſaid late huſband, to the amount of 20001. 
and upwards, as he this deponent hath been credibly in- 
formed, and verily believes. And that it is generally 

Gg 4 reported 
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reported, and this deponent believes the ſame to be true, 
that the ſaid C. D. hath taken her paſlage on board x 
merchant ſhip, bound for New York in North America, and 
is going to live and reſide in parts beyond the ſeas, to 
avoid payment of her own debts, and the debts of her late 
huſband, And that in cafe the ſaid defendant C. D. goes 
abroad, beyond the ſeas, this deponent and his co-partners 
will be in great danger of loſing their ſaid debts due from 
her and her ſaid late huſband. And this deponent further 
ſaith, that he is adviſed, the ſaid defendant being executrix of 
her ſaid late hyſband cannot be held to bail at law, And that 
he and his co-partners, the ſaid other complainants are re- 
medileſs, unleſs by the proceſs of this honourable court, 
A. B. 8 Sworn, c. 


The lite 


Between A. B. Complainant. 
C. : D, Defendant, 


A. B. the ſaid eomplainant maketh oath that C. D. 
the defendant oweth and now is juſtly indebted unto 
him this deponent in the ſum, &c. and being thus indebted, 
the ſaid C. D. hath lately threatened, and given out, that he 
will ſpeedily leave this kingdom, and go beyond ſea, where- 
by this deponent will either Joſe his ſaid debt, or the ſame 
will be very much endangered, and it will be difficult for 
this deponent to recover the ſame, | 

3. | Sworn, Oc. 


Affidavit of Waſte being committed 


Between A. B. Plaintiff. 
| G D. Defendant, 


_ A. B. the complainant maketh oath, that C, D, the 
defendant in this cauſe, on, &c. laſt paſt, did pull down 
and 


AMdavits. 457 
und deſtroy part of the houſe and out-howſes, at, c. to 
which he this deponent hath lawiul title, being ſclzed in 
jee of the ſaid eſtate and premiſes in queſtion, as this de- 
ponent is adviſed and believes, and for which he is now 


proſecuting the defendant. And that the ſaid C. D did alſo 
fell and cut down ſeveral timber trees upon the lands be- 


longing to the ſame, and continues to commit other waſte 


and ſpoil in and upon the ſaid eſtate of this deponent, to 
his great loſs and damage, 


AJ. B, | Sworn, Se. 


Affidavit of Poverty 


Between A. B. Plaintiff, 
C. D. Defendang, 


A. B. the complainant (or C. D. the defendant) maketh 
oath, that he is not worth the ſum of five pounds in all 
the world, his juſt debts being firſt paſd, and his wearing 
apparel and the matters in queſtion in this 
cepted. | ; 


4 Dfrö img dene 
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Affidavit to a Certificate of a Perſon's being of Age. 


A. B. (fon or daughter) of A. and C. B. was baptized. 

'The above is a true copy of the regiſter, of (name the 

pariſh) witneſs my hand this day of 1784. 
| E. F. Clerk of the pariſh, 


In Chancery. Between, &c. 


D. E. of, Cc. maketh oath that the above mentioned 
extract ſigned by E. F. of the pariſh of | afore- 


4 ſaid, 
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ſaid, is a true copy or extract of the regiſter of the ſaid 


pariſh, ſo far as concerns the baptiſm of 4. B, And that 
he this deponent did on the day of 

examine the ſaid copy or extract, with the faid pariſh 
regiſter, and that the name E. F. ſet and ſubſcribed thereto, 
is of the proper hand-writing of the faid E. F. who ſet and 
ſubſcrided his name thereto in this deponent's preſence, 
And this deponent further ſaith that the perſon mentioned 
in the ſaid certificate is the plaintiff (or defendant) referred 
to in this affidavit, and in the pleadings of this cauſe men- 
tioned, 

DE. Sworn, Oc. 


N. B. The clerk of tne pariſh ſhould write the cer- 
tificate at the top of a treble ſix-penny ſtamped ſheet of 
paper, and underneath the above affidavit ſhould be in- 


groſſed in the uſual manner, this will ſave 25. 64. for the 


certificate will not be an exhibit, 


Affidavit of Service of Subpcena to obtain an Injuntlion. 


In Chancery, Between A. B. Plaintiff. 
C. D. and W. K. Defendants. 


S. S. of New Inn in the county of Middleſex gentle- 
man, maketh oath, that he this deponent did, on the 22d 
day of December laſt, deliver a label of a ſubpena, under ſeal 
of this honourable court, to Mr. T. H's. clerk, at his houſe 
in Threadneedle-flreet in the city of London, who promiſ- 
ed this deponent that he would deliver the ſame to his 
faid Maſter, which ſaid Mr. H. (as this deponent has been 
credibly informed and verily believes) is the perſon made 
uſe of by the ſaid defendant C. D. in managing his buſineſs 
as a ſolicitor or attorney at law, and is now actually ſuing 
the plaintiff on a note given by him to the ſaid defendant 
C. D. at common law, in the name of the other defendant 


VV. K. againſt which the ſaid pi is now feeking 
relief 
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relief in this honourable court, And this deponent further 
faith, that on the ſame day, he this deponent left the body of 
the ſaid ſubpena under the ſeal as aforeſaid, for the ſaid 
defendant C. D. at his late dwelling-houſe, and laſt place 
of ſettled reſidence, in St. Martin's le Grand, in the ſaid 
city of London, (as this deponent hath been alſo credibly in- 
formed) by delivering the ſame to a woman, who ſaid 
ſhe then lived in the ſaid houſe, and acquainted her with 
the contents thereof, by which ſaid ſubpœna the ſaid C. D. 
and . K. were to appear in this honourable court, at the 
ſuit of the ſaid plaintiff, and was returnable immediately. 
S. S. Sworn, &c, 


Affidavit of Service of an Order Niſi, to make ſame abſolute. 


Between A. B. and I. KX. Plaintiffs. 
In Chancery. C. D. and L. R. Defendants. 


B. D. clerk to Mr. H. K. ſolicitor for the defendant 
C. D. in this cauſe, maketh oath, that he this deponent did 
(the time when) perſonally ſerve Mr. F. D. with an order 
of this honourable court, made in this cauſe (time when 
ſame was made) whereby it is ordered, that a report made 
in this cauſe by Mr. Leeds, one of the Maſters of this court, 
bearing date the firſt day of May laſt, whereby Mr. J. J. 
on the behalf of the ſaid C. D. is reported the beſt purchaſer 
of the premiſes therein mentioned, at the ſum of 2000 J. 
and all the matters and things therein contained, do ſtand 
ratified and confirmed by the order, authority, and decree 
of this court, to be obſerved and performed by all parties 
thereto, according to the tenor and true meaning thereof, 
unleſs the parties concerned, who are many in number, 
and live remote from each other, their reſpective clerks in 
court having notice thereof, ſhould, within eight days after 
ſuch notice, ſhew unto this court good cauſe to the contrary, 
by delivering to the ſaid Mr. F. D. a true copy of the ſaid 

order, 
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order, and at the ſame time ſhewing him the ſaid order, 
poaſſed and entered. And this deponent further ſaith, that he 
did afterwards on the ſame day, perſonally ſerve Mr. G. with 
the ſaid order, by delivering to the ſaid Mr. G. a true copy 
of the ſaid order, and at the ſame time ſhewing him the 
ſaid order. And this deponent further ſaith, that he did 
afterwards on the ſame day, perſonally ſerve Mr. H. with 
the ſaid order, by delivering to the ſaid Mr. H. a true copy 
of the ſaid order, and at the ſame time ſhewing him the 
| faid order; which ſaid Mr. D. Mr. G. Mr. H. are 
all the clerks in court for the plaintiffs and defendants in 
this cauſe, as this deponent is informed and believes. 
And this deponent further ſaith that he did on the ſame 
day perſonally ſerve Mr. NM. who by a former report had 
been reported the beſt purchaſer of the faid premiſes, with 
the ſaid order, by delivering to the ſaid Mr. M. a true copy 
thereof, and at the ſame time ſhewing him the ſaid original 
order, paſſed and entered“. 


ED. Sworn, Oc. 


Api of Refilence of Defendant to obtain Subparna raum- 
able immediately. 


In Chancery, | Between R. H. Plaintiff. 


I. G. Defendant, 


D. D. clerk to K. K. of Caftle-yard Halborn, in the 
county of Middleſex gentleman, maketh oath, that the de- 
fendant I. G. liveth in Great George-flreet, within the city 
of W:/tminſter, or the ſuburbs of the city of Landon, in the 
county of Middleſex. And this deponent, this preſent day, 
enquired at the ſaid defendant's houſe, or lodgings in the 


* * 


— — 


* An order 2½% requires perſonal ſervice, unleſs the court 
ſubſtitutes a ſervice upon the clerk in court upon a ſuggeſtion 
that the defendants are many in number, and live remote from 
each other, 

ſaid 


3 
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Abi 


ſaid ſtreet, whether he the ſaid defendant was in town or 
not ; and this deponent was there informed by a perſon 
(in livery) at the ſaid defendant's houſe or lodgings, that 
he was then within, in his faid houſe or lodgings. 

D. D. 8 S worn, &c, 


N. B. If the defendant does not live in London, or the 
the ſuburbs thereof, the place where, muſt be ſtated in the 
afkdavit, and how many miles it is diſtant from London. 


Affidavit of Service Subpœna from Defendant's own Con 
feffwn. | 


In Chancery. Between R. R. Plaintiff, 
| S. T. Defendant; 


R. R. of, c. the cen hne in this cauſe, maketh 
oath, that on (the time when) at (the place where) he heard 
S. T. the defendant in this cauſe, own and confeſs to Mr. 
Z. C. (the perſon to whom he made ſuch confeſſion) that 
he the ſaid defendant was ſerved with a writ of ſabpœna, 
iſſuing out of, and under, the ſeal of this honourable court, 
returnable (the return of writ) at the ſuit of this deponent, 

Ke &e Sworn, &c, 


Affidavit of Service of Subpcena. + 


| Between A. D. Plaintiff, 
In Chancery. and 


C. D. Defendant. 


A. Z. of, &c, maketh oath, and faith, that he did, on 1 
the day of | deliver to, Ul 
and leave with, the defendant C. D. a label of a ſubpanag 1 ; 
which appeared to this deponent to be iſſued out of, and | 

| under il 
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under the ſeal of, this honourable court. And this 
deponent did at the ſame time ſhew to the ſaid defendant 
(C. D.) the body of the ſaid ſubpwna, fo under ſeal as afore- 
faid. And this deponent further ſaith, that he did on the 

day of deliver to and leave with the ſaid 
defendant (E. F. & the 6 body of = ſaid ſubpœna ſo under ſeal 
as aforeſaid. 


Or elſe, 

A. B. of, &c. maketh oath and ſaith, that he did, on the 
day of deliver to, 
and leave with (a man, woman) at the houſe or lodging 
of the ſaid defendant (C. D.) in ſtreet, &c. 
who informed this deponent, that (he, or ſhe) was the 
(ſervant, wife, daughter, ſon) of the ſaid defendant, the 

| bady of the ſaid ſulpœna fo under ſeal as aforeſaid, 


Or elſe, as the Caſe is, 


And this deponent did (on the ſame day, or on the 

day of ) deliver 

to, and leave with (E. F.) who informed this deponent 

(he or ſhe) was the maſter, or miſtreſs of the houſe where 

the ſaid defendant (G. H.) lodged, at (his or her) houſe 

in 1 

Or elſe, as the Caſe is, 

did deliver to, and leave with a perſon, at the houſe of 

E. F. ſituate at 

who informed this deponent (he or ſhe) was (a ſervant, 

or ſon, or daughter) of the ſaid E. F. and that the ſaid 

defendant G. H. lodged at the ſaid houſe, the body of the 

faid ſubpena fo under ſeal as aforeſaid, by which ſaid ſub- 

fpaœna the ſaid defendant was commanded to appear in this 

honourable court, on the day of 

= ( to hear judgment on the 

day of „it is fo) at the ſuit of the 

above named plaintiffs, as appeared to this deponent by the 

label of the ſaid /ubpara. | 

MB. Sworn, Cc. 
Affidavit 
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Affidavit to obtain an Order of Court, that Service of Subpœena 
to hear Judgment on Defendant's Solicitor, hall be yood 


Service. | 


In Chancery. Between T. C. Plaintiff. 
A. B. Defendant. 


C. B. of, &c. gentleman, maketh oath, that he this 
deponent, the 17th day of May inſtant, went to Mr. G. H. 
who is folicitor for the defendant in this cauſe, to inquire 
where he could find the defendant A. B. in order to ſerve 
him with a ſubpœna to hear judgment in this cauſe, which 
this deponent then had in his pocket ready to ſerve, and the 
ſaid Mr. P. P. told this deponent that he believed the ſaid 
A. B. was in Scotland, but immediately afterwards re- 
turned for anſwer, that he knew not where he was. And 
this deponent the ſame day went to the Crown and Anchar 
cavern, in the Strand, (which place this deponent was in- 
formed was a houſe where the ſaid A. B. uſed frequently 
to come,) and the maſter of the ſaid tavern told this de- 
ponent that he did not know where the ſaid 4. B. was, 
or was to be met with. And this deponent faith, that he, 
on the ſame day, went to a public houſe, called the Flying 
Horſe, in Bartholomew Lane, in the city of London, another 
place where this deponent was likewiſe informed the ſaid 
defendant A. B. uſed frequently to come; and the maſter 
of the houſe likewiſe informed this deponent, that he knew 
not where the ſaid defendant A. B. was, but believed he 
was very hard to be met with; and a gentleman being then 
in the ſaid Flying Horſe, told this deponent, that he knew | 
the defendant A. B. very well, and that he was not then 
in Great Britain. 

GB. S worn, Oc. 


9 
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| Af lavit of Plaintiff, that he ſaw another Perſon 2 Defendant 


with. a Subpcena at his Suit, 


In Chancery. Between R. R. Complainant, 
| §. T. Defendant. 


R. R. of, Cc. the complainant in this cauſe, maketh 
oath, that on (the time when ſulpœna ſerved on defendant) 
he ſaw P. R. of, Cc. ſerve the defendant S. T. with a writ 
of ſub erna, iſſuing out of and under the ſeal of this honour- 
able court, whereby the ſaid defendant S. T. was required 
to appear in the ſaid court, on (the return of the writ of 
fubpana) at the ſuit of this deponent, and that ſince the 
ſervice thereof, the ſaid P. R. is dead, or has abſconded, 
ſo that he cannot now be found or met with. | 


«<fffidavit of fering a Perſon, ſerve a Subpœna, when the Perſon 
who ſerved it is dead or abjconds. 


- Bedivevast A. B. Plaintiff. 
E. F. Defendant. 


4. B. of in the county of 


maketh oath, that he this deponent was preſent 
on the day of and did ſee C. D. 


of, &c. perſonally ſerve E. F. the deſcendant i in this cauſe, 
with a ſubpa na ung out of and under the ſeal of this ho- 
nourable court, by delivering unto the ſaid E. F. the body 
of the laid ybpwna, fo under ſeal as aforeſaid ; by which ſaid 
ſubpena the tad H. F. was commanded to appear in this 
honourable court the day of at the 

ſuit of the above named plaintiF, And this deponent fur- 

ther faith, that he this Ueponent hath diligently and ſtrictly 

inquired after the ſaid C. D. in vrder that he might prove 

the lervice of the faid /zbpeawa, but this deponent hath not 
been 
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been able to get any other intelligence of him, but that he 
is either dead, or abſconds, ſo that he cannot be found. 


. Sworn, Cc. 


Aſidavit that a Defendant 43 to avoid being ſerved with 
a Subpœna. 


Between A. B. Plaintiff. 
C. D. Defendant, 


4. B. the plaintiff in this cauſe maketh oath, that on 
iirict ſearch and diligent enquiry at the uſual place of re- 
ſidence of the defendant C. D. and elſewhere, he cannot 
be found to be ſerved with a ſuopena illuing out of, and under 
"ſeal of this honourable court, returnable, &c. at this de- 
ponent's ſuit; And this deponent further ſaith, that he 
was informed by Mr. E. F. of which 
information this deponent verily believes to be true; 
and he juſtly ſuſpects, that he the ſaid defendant C. D. 
is gone beyond ſea, or now abſconds, on purpoſe to avoid 
being ſerved with the aforeſaid proceſs ; and ſaith, that the 
laid C. D. hath not entered any appearance in this cauſe, 

A. B. Sworn, Oe. 


Affidavit of ſerving a Subpcena for a better Anſwer. 


4. B. Sc. [as in affidavit of ſerving a ſal fœna to anſwer] 
by which faid ſubpoena the ſaid defendant C. D. was com- 
manded to appear in this honourable court to put in a better 
anſwer to the plaintiff's bill, as appeared to this deponent 
by the label of the ſaid ſubpana. 

£3 Sworn, C. 
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Aﬀidavit of fer ving a Subpœna for Cy ts, and Refuſal to pay the 


fame, 


Between E. F. Complainant, 
C. D. Defendant. 


A. B. Sc. maketh oath, that this deponent did, on the 
day of perſonally ſerve the ſaid defen- 
dant C. P. with a ſubpoena iſſuing out of, and under the ſeal 
of this honourable court, by delivering to the ſaid C. D. the 
body of the ſaid ſabperua fo under ſeal as aforeſaid, by which 
faid ſubporna the faid C. D. was required to pay unto the 
ſaid plaintiff, or bearer, the ſum of as 
appeared to this deponent, by the label of the ſaid ſubpzna; 
and this deponent did, at the ſame time, demand of the ſaid 
C. D. the (aid ſum of | „but the aid 
C. D. then refuſed to pay the ſame, or any part thereof 
to this deponent, nor hath the ſaid C. D. ſince paid the 
ſame, or any part thereof, either to this deponent, or to 
the ſaid plaintiff, as this deponent is informed, and verily 
believes. 


. B. 5 dS worn, Sc. 


AFrdavit of Service of a Subpcena to name an Attoruey. 


The form of this affidavit is the ſame as that of ſerving 
any other ſ/ubpzna ; only inſerting at the laſt, * whereby the 
ſaid defendant was required to appear in this court the 
20 day of to name an attorney at the 
„ plaintiff's ſuit.” | 

Note, It is uſual, if upon ſervice of this writ, the defen- 
dant do not appear at the return thereof, to proceed by 
attachment againſt him, to compel him. When the clerk 
in court for the defendant dies, pending the ſuit, the plain- 
tiff ferves the defendant with a /pwra to name an attorney. 

But 


a_— — —— (to. . 8 ** 2 —— . 39 3 


if there be an account before a Maſter, &c. and the plain- 
tiff's clerk dies, then the defendant may ſerve him with a 
 ſubpana to name an attorney. 


Afidavit that a Plaintiff cannot be found. 


Between C. D. Plaintiff, 
E. F. Defendant. 


I. K. of, &c. ſolicitor for the defendant in this cauſe, 
maketh oath, that he, this deponent hath lately uſed his ut- 
moſt endeavours to find out the ſaid complainant, but after 
the moſt diligent enquiry this deponent cannot hear where 
he is, though this deponent enquired after him the ſaid 
complainant, at, &c. where this deponent was informed 
he lived and reſided, And this deponent further ſaith, 
that he hath applied to Mr, the ſaid com- 
plainant's clerk in court, and to Mr. the 
ſaid complainant's ſolicitor in this cauſe, to be informed by 
them, where the ſaid complainant lived or might be found; 
but they both refuſed to give this deponent any information 
therein, 


2 Sworn, &c, 


Un 2 Affdavit 


affidavits. 467 


But if the plaintiff's clerk in court dies before the decree, 
the defendant need not ſerve the plaintiff with a /ubpena 
becauſe it is the plaintiff that muſt keep the cauſe moving; 
and the defendant can only give him notice to diſmiſs, if 
he does not proceed in three terms. And he is to ſerve 
this notice perſonally upon the plaintiff, which will oblige 
him to have recourſe to a clerk in court ; but after a decree, 
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Affidavit that the Defendant cannot anſwer without Sight of 
Goods in the Country. 


Between A. B. Plaintiff, 
C. D. Defendant. 


C. D. the defendant in this cauſe maketh oath, that 
this deponent cannot put in a full and perfect anſwer to 
the complainant's bill, without the fight of ſeveral 
goods and things mentioned in the plaintiff's ſaid bill, 
And this deponent further ſaith, that the ſaid goods and 


things are now at in the county of 
above . miles diſtant from the place of this 
deponent's now reſidence. 

. D. | Sworn, Se. 


Nite, If the bill be for a diſcovery of deeds and writ- 
ings, then the affidavit muſt be thus, viz, That the defen- 
dant cannot put in a full and perfect anſwer, Sc. without 
the ſight and peruſal, c. (mentioning the deeds, &c.) and 
which deeds, Cc. are at, Oc. 


Affidavit that a Defendant is ſiet and unable to anſwer. 


Between E. F. Plaintiff, 
C. D. Defendant. 


A. B. of, Cc. maketh oath, that this deponent hath 
attended C. D. the defendant in this cauſe for a week paſt 
as his phyſician, and faith, that during the aforeſaid time, 
the ſaid C. D. hath been, and now is, ſo ill and diſordered 
in his ſenſes, by means of a violent fever which he now 
labours under, that he is confined to his bed. And this 
| deponent verily believes that the ſaid C. D. is, by reaſon 
of ſuch indiſpoſition at this time utterly incapable of 


anſwering the plaintiff's bill. 
| Afﬀdavit 


Affidavit that a Defendant is unable to attend to put in his 
Anſwer. 


Between 4. B. Plaintiff. 
C. D. Defendant, 


E. F. of, Ic. maketh oath, that the ſaid defendant is fo 
much afflicted with rheumatick pains, that he is confined to 
his bed, and is unable to attend, to put in his anſwer to the 
ſaid complainant's bill in this cauſe. 

Z. F. Sworn, Oc. 


Aſidavit of a Witneſs being old and infirm, upon a Petition to 
examine him de bene eſſe before iſſue joined. 


Between A. B. Plaintiff. 
C. D. Defendant. 


A, B. the plaintiff in this cauſe, maketh oath, that 
G. H. of, &c. gentleman, a very material witneſs on his 

behalf in this cauſe, and without whoſe evidence, this de- 
ponent, (as he is adviſed, and verily believes,) cannot ſafely 
proceed to a hearing in this cauſe, is now in the ſeven- 
tieth year of his age, as he the ſaid G. H. informed this 
deponent. And this deponent further ſaith, that the ſaid 
G. H. appears to be very weak and infirm, and in a de- 
clining way, and from his advanced years, in all probability 


not likely to live long. 
A. B. | Sporn, Oe. 


Ih 3 Affidavit 


tr uo eres. 
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Affidavit of Service of a Subpoena to teſtify, 


Between A. B. Plaintiff. 
C. D. Defendant, 


G. H. of, &c. gentleman, maketh oath, that he this 
deponent did, on the day of perſonally 
ſerve Mr. I. K. with a ſubpaena illuing out of, and under 
ſeal of this honourable court, by delivering unto the ſaid 
Mr. 7. K. the body of the ſaid /ubpzna under ſeal as aforeſaid, 
And this deponent did at the ſame time give to the ſaid 
Mr. I. K. one ſhilling, by which ſaid /ubpena the ſaid Mr, 
J. K. was immediately to appear in this court, to teſtify for 
the plaintiff in this cauſe, as appeared to this deponent by 
the label of the ſaid ſubpwna, 


G. H. Sworn, Cc. 


An Affidavit of a Defendant, his Clerk in Court, and Solicitor, 
in order to enlarge Publication, the Commiſſion being returned, 


Between A. B. Plaintiff. 
C. D. Defendant. 


The defendant C. D. of In the county of 
and E. F. the defendant's ſolicitor in this cauſe, 

and G. B. the ſaid defendant's clerk in court in this cauſe, 
ſeverally make oath, and ſay; And firſt the ſaid defen- 
dant C. D. for himſelf ſaith, that the depoſitions taken in this 
cauſe, by virtue of a commiſſion iſſued for that purpoſe, 
out of, and under ſeal of this honourable court, have not 
been ſeen, read, or heard read, by this deponent, nor hath 
this deponent been informed or acquainted with the purport 
or contents of the ſaid depoſitions fo taken, nor will this 
deponent, until publication ſhall be further enlarged and 
paſs 
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paſs by the order of this honourable court, in cafe ſuch 
order can be obtained. And the ſaid defendant further 
faith, that he hath feveral material witneſſes to examine, 
as he is informed, and believes (to uit ) And 
the ſaid E. F. and G. B. for themſelves ſeverally ſay 
that the faid depoſitions are returned, and now remain in 
the cuſtody of this deponent G. B. the faid defendant's 
clerk in court, unopened and unpubliſhed, as theſe depo- 
nents ſeverally believe: And further fay, that they nor ei- 
ther of them have not ſeen, read, or heard read, the ſaid 
depoſitions, nor been informed of the contents thereof, 


nor will they theſe deponents, or either of them, be in- 


formed of the contents thereof, until publication fhall be 
further enlarged, and paſſed by the further order of this 
honourable court, in caſe ſuch order can be obtained. 


C. D. All tworn the day of 
„ 1783. at the public office before 


6. 


Affidavit of a Clerk in Court, in order to enlarge Publication, 


the Commiſſion being returned. 


Between C. D. Complainant. 
E. F. Defendant. 


H. C. one of the ſworn clerks of the Six-clerk's office, 
the ſaid 's clerk in court, maketh oath, that the 
depoſitions taken in this cauſe, by virtue of a com- 
miſſion iſſued for that purpoſe out of, and under ſeal of this 
honourable court, are returned unto him this deponent, 
and the ſame remain unopened, and unpublifhed ; and this 
deponent faith, that he hath not feen, nor read, nor is he 
acquainted with the purport or contents of the depoſitions 


ſo taken, nor will this deponent be informed thereof until 
Hh 4 pub- 


r EO ERR = 
Fa - — 


J 
: 
1 
Ny 
4 
1 
Li 
\þ 
3 


. Alfidavits. 


publication ſhall paſs by the further order of this honour. 
able court, in caſe ſuch order can be obtained. 


Note, The plaintiff or defendant, and his ſolicitor, muſt 
make the like affidavit with the clerk in court, where 
publication is actually pafled and witneſles examined, be- 
fore any order can be obtained to enlarge publication, 


Affidavit of a Solicitor, in order to enlarge publication, the 
Commiſſion being returned. 


Between C. D. Complainant. 
E. F. Defendant. 


A. B. of, Oc. maketh oath, that he hath not feen, heard 
read, or been informed of the purport or contents of any of 
the depoſitions taken in this cauſe, nor will he, this depo- 
nent, tee, hear read, or be informed of the purport or con- 
tents of the ſaid depoſitions, until the further order of this 
honourable court, in caſe ſuch order can be obtained for 


the ſaid defendant to examine any witneſſes. 


Nate, This affidavit is uſed where the clerk in court 
has made an affidavit as before; but then the plaintiff or 
defendant, at whoſe requeſt publication is enlarged, muſt 
make the like affidavit; and if all three are in or near 
London, they uſually join in one affidavit, 


Note; an Affida vit of ſervice of a ul to hear judg- 
ment, may be in the ſame form as a ſubpwna to appear. 


A davit 


Allidavits. 473 


 Afidavit of ſerving a Notice of Motion. 


Between 4. B. Complainant. 
C. D. Defendant. 


F. S. of, Sc. maketh oath, that he this deponent did, on 
the day of ſerve Mr. R. who is or acts as clerk 
in court for the deſendant in this caute, (as this deponent 
is informed and believes) with a notice in writing in this 
_ cauſe, purporting that the plaintiff intended to move this 
court, &c. (here recite the notice) by delivering to and 
leaving a copy of the ſaid notice, with the ſaid Mr. R's 
clerk or agent at his ſcat in the Six-clerk's office. 

8.4 Sworn, Oc. 


Affidavit of a Morigagee's attending to receipe bis Money 
purſuant to the Maſder's Report. 


Between G. H. Plaintiff, 
C. D. Defendant, 


G. H. the plaintiff in this cauſe, maketh oath, and ſaith, 
that he, this deponent, in purſuance of the report of S. F. 
Eſquire; one of the Maſters of this honourable court, bear- 
ing date day of did perſonally attend 
and wait at the chapel of the Rolls in Chancery- Lane, from 
before the hour of ten of the clock, until and after the hour 
of twelve of the clock, (the time and place mentioned in the 
report) in the forenoon of the ſaid day of 
in order to receive from the defendant in this cauſe, the 
ſum of 5447. 7s. by the ſaid report, reported due, and 
directed to be paid to this deponent for principal, intereſt, 


and coſts, for the mortgage in queſtion in 
this cauſe, when, and where the ſaid defendant (if more 


4 than 
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than one © the ſaid defendants, or any or either of them,“) 
or any other perſon or perſons, on his, their (any or either 
ot their) account or accounts, did not, to this deponent's 
knowledge or belief, attend or pay to this deponent the 


ſaid ſum of 5447. 75. or any part thercof; but this 


deponent ſaith, that the faid ſum ſtill remains duc, and 
unſatisfied. 


G. H. Sworn, Oc. 


Affidavit of ſerving a Petition. 


Between E. F. Plaintiff, 
C. D. Defendant. 


4. B. of, Oc. maketh oath, that he this deponent did, 
en the day of inſtant, (if upon 
the party himſelf, then you ſay, © perſonally ſerve the 
(party) with a true copy, &c.”) leave at the ſeat of Mr. B. 
of the Six-clerk's office, with his agent there, a true copy 
of a petition in this cauſe, in writing, preferred to the right 
honourable the Maſter of the Rolls, on the humble petition 
of the ſaid defendant, with his Honour's anſwer, or order 
thereon, bearing date the inſtant, whereby it was 
ordered, that the parties concerned, ſhould attend his Ho— 
nour, on the matter of the ſaid petition, the then next day 
of petitions, of which notice was forthwith to be given; 
which ſaid Mr. acts as clerk in court, for the 


plaintiff in this cauſe, as this deponent is credibly inform- 


ed, and verily believes. And this deponent further faith, 
that ar the time he ſo ſerved the ſaid copy, he ſhewed the 
laid original petition to the ſaid agent. 

3 Sporn, Oe. 


Affidavit 
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Affidavit / jerving an Order on a Clerk in Court. 


Between A. B. Cs 
C. D. Defendant. 


Il. K. of, Sc. maketh oath, that he this deponent did 
on the day of perſonally ſerve 
Mr. | with a true copy of an order made 
in this cauſe, bearing date, fc. whereby it was ordered, 
that, Sc. (here ſet forth the ordering part) or to that 
effect. And this deponent did at the ſame time, ſhew 
unto the ſaid Mr. the original order duly paſſed, 
and entered ; which ſaid Mr, is clerk in court 


for in this cauſe, as this deponent 1s 
informed and believes. 


H. X. Sworn, &c. 


Affrdgvit of ſerving an order ta confirm the Ma er s Report, 
unle fp . 


Between A. B. Plaintiff. 
C. D. Defendant. 


F. F. of, Sc. maketh oath, that he this deponend, did, 
on the day of perſonally ſerve the defen- 
dant C. D. with an order made in this cauſe, bearing 
date the day of whereby it was order- 
ed that the report made in this cauſe, by Mr. M. one of 
the Maſters of this court, dated the day of 


and all the matters and things therein contained, ſhould | 


ſtand ratified and confirmed by the order, authority, and 
decree of this honourable court, to be obſerved and per- 
tormed by all parties thereto, according to 


the 


. 
1 
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the tenor and true meaning thercof, unleſs the defendant hay. 
ing notice thereof, ſhould within eight days after ſuch 
notice ſhew unto this court, good cauſe to the contrary, 
and at the ſame time ſhewed the ſaid C. D. the ſaid original 
order duly paſſed and entered. - 

' & Sworn, Oc. 


Affidavit of ſerving an Order on two Claris in Court, 


Between C. D. Complainant. 
E. F. Defendant. 


T. H. of, Sc. maketh oath, that he, this deponent, did, 
on the day of laſt, leave at the 
wa of Mr. -- of the Six-clerk's office, with 
his agent there, a true copy of an order in writing in this 
cauſe, duly paſſed and entered, bearing date the 
day of the ſaid whereby it was ordered, 
that, &c, And this deponent further faith, that he did 
on the ſame day, alſo leave at Mr. 's ſeat, with his 
clerk or agent there, another copy of the ſaid order in 
writing, purporting as aforeſaid ; which ſaid Mr, 
is clerk in court for the, Cc. and the ſaid Mr, 
for the „ as this deponent is credibly informed, 
and verily believes. And this deponent, at the ſame time, 
ſhewed each of the ſaid reſpective agents, he ſo ſerved as 
aforeſaid, the ſaid original order. 


Affidavit of ſerving an Injunclion. 


Between A, B. Complainant, 
C. D. Defendant. 


G. H. of, &c. maketh oath, that he this deponent, did, 
on the day of laſt, perſonally ſerve the 
defendant in this cauſe, with a true copy of an injunction 

| in 
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in this cauſe iſſued out, and under the ſeal of this honours 
able court, bearing teſte the day of 

inſtant (or now laſt paſt;) and this deponent did at the 
ſame time ſhew unto the ſaid defendant, the original writ 
of injunction under ſeal of this honourable court, whereby 


the {aid defendant was enjoined, Cc. [here ſet forth the 


enjoining part of the injunction, concluding with theſe 


words, ] or to that effect. | 
G. H. | Sworn, Ce. 


Affidavit, where the Defendants live in diſſerent Counties, ta 
obtain an Order, that Service of an Order to confirm a 
Maſter's Report Niſi, on the Clerk in Court, may be uo 


Service. 


Between A. B. Plaintiff. 
C. D. E. V. and G. H. Defendants, 


J. K. of, Cc. maketh oath, that the ſaid ſeveral de- 
ſendants live or reſide, at a great diſtance fiom each other, 
in ſeveral counties in England, to wit, the ſaid C. D. at I. 
n the county of D. the ſaid E. V. at J. in the county of 
7. and the ſaid G. H. at S. in the county of R. as this 
deponent is informed and verily believes. 


Affidavit of producing all Deeds and Writings befors 4 
Maſter. | 


Between A. B. Plaintiff, 
C. D. Defendant; 


C. D. the defendant in this cauſe, maketh oath, that he, 


this deponent, or any other perſon or perſons ſor his uſe, 


to his knowledge or . or with his privity or conſent, 
have 
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have not, nor hath, nor ever had, in his or their cuſtody, or 
power, any deeds, books of accounts, papers or writings 
whatſoever, relating to the matters in queſtion in this cauſe, 
other than, and except the ſeveral deeds, books of ac- 
count, papers, and writings mentioned and contained in 
the ſchedule hereunto annexed. 

G0 Sworn, S.. 


Hfidavit of ſerving a M,, of Execution of a Decree, upon 
a Clerk in Court. 


Between C. D. Complainant. 
E. F. Defendant. 


A. B. of, Sc. maketh oath, that he, this deponent did, 
on the day of this inſtant deliver 
unto XIr. the defendant's clerk in court, 
à true copy of a writ of execution of a decree, bearing teſte 
at V eſiminſler, the day of and at 
the ſame time ſhewed him the ſaid writ of execution, under 
feal of this honourable court, whereby rhe defendant was 
enjoined or direded to, Sc. 
A. B. Sworn, Oc. 


Affidavit of ſerving a Mit f Execution of a Decree, Sc. 
upon the Parties. 


Between A. B. Complainant. 
C. D. Defendant. 


E. F. of, Cc. maketh oath, that upon, &c. laſt, he this 
deponent, did perſonally ſerve the defendant with 
a writ of execution of a decree, made in this cauſe, bear- 
ing teſte the day of laſt paſt, by 


ſhewing the ſaid writ under ſeal of the ſaid court, unto the 
ſaid 
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{aid defendant, at his houſe, in, Cc. and at the ſame 
time delivering unto him a true copy thereof ; by which 
decree and writ, the defendant was ordered to pay, &c. 
in the ſaid decree, and writ mentioned; and at the ſame 
time, this deponent ſhewed unto the faid defendant, a letter 
of attorney, executed by the complainant, under his hand 
and ſeal, empowering this deponent, to alk and receive, of 
the ſaid defendant, the ſaid ſum of, &'c. A copy of which 
ſaid letter of attorney, this deponent then, allo, left with 
the ſaid defendant, of whom he did then demand the ſaid 
ſum of, &c, but the defendant did not then pay the ſame, 
or any part thereof, to this deponent, or to the plaintiffs, 
or to any other for his uſe, to this deponent's knowledge or 
belief. | 
. Sworn, Cc. 


Affidavit of having diſcovered new Matter for a Bill of 


Review. 


Between A. B. Plain 
C. D. Defendant. 


C. D. the defendant maketh oath, that ſince the time of 
pronouncing the decree in this cauſe, he, this deponent, 
hath diſcovered new matter of conſequence in the faid 
cauſe, particularly that the plaintiff on, Sc. did, &c. which 
the deponent could not poſſibly know, fo as to make uſe 
thereof, in his defence, at the time of pronouncing the 
{ad decree, 


. Sworn, &c, 


Affidavit 


£ > 
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Affidavit of waiting at the Rolls, to receive Money reportea 
due. 


Between J. F. Plaintiff. 
J. C. C. R. and V. G. Deſendants. 


IJ. F. the plaintiff in the above cauſe maketh oath, that 
he did attend at the chapel of the Rolls, in Ghancery- Lane, 
within the liberty thereof, and county of Middleſex, from 
the hour of ten of the clock in the forenoon of this 17th 
day of Abril, till after the hour of twelve of the clock at 
noon, of the fame day, in order to receive the ſum of 

| reported due to this deponent, 
by the report of E. M. Eſquire, made in this cauſe, the 
tenth day of January laſt ; but this deponent faith, that the 


faid defendants J. C. C. R. and V. G. or any, or either of 


them, or any perſon on their, or any or eicher of their 
behalfs, did not attend there; or pay, or offer to pay, the 
ſaid ſum of or any part thereof, to this 


deponent, neither is the ſaid ſum of money, or any part 


thereof, yet paid to this deponent. 
4. & Sworn, Oc. 


Affidavit of Fatts fer further adjourning Cauſe, 


Between D. I. Plaintiff. 


C. M. his -— Defendants. 
and others 


1. R. one of the ſolicitors of this honourable court, 
maketh oath, that he, this deponent, hath made diligent 
enquiry after the defendant C. M. and particularly of O. P. 
his ſolicitor, and L. M. his clerk in court in this cauſe, 


where the ſaid C. M. could be heard of, or met with, ſo as 


to ſerve the ſaid C. M. with a ſubpœna, to hear * 
chis 
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this cauſe, but neither the ſaid O. P. or L. M. could or 
would inform this deponent, where the ſaid C. M. could 
be found. 


J. R. : | Sworn, Se. 


Affidavit of Defendant being ſerved with Subpœna to hear 


Judgment, in order to diſmiſs the Bill with Gofts, if the 


Plaintiff makes Default at the hearing of the Cauſe. 
In Chancery. Between A. B. Plaintiff, 


and 


C. D. Defendant. 


C. D. the defendant above named, maketh oath and 
ſaith, thaton the day of he, this deponent 
was ſerved with a /ubpzna iſſuing out of, and under the ſea] of 
this honourable court, whereby this deponent was required 
to appear in this honourable court, to hear judgment, the 

day of at the ſuit of the complainant A, B. 

. Sworn, Oe. 


Affidavit to ground an Application for a Commiſſin to examine 
Ilitneſſes abroad. 


In Chancery. Between A. B. Plaintiff, 
| and 
C. D. Defendant. 


A. B. of, Sc. Eſquire, the plaintiff above named, mak- 
eth oath, and ſaith, that this cauſe is now at iſſue, and this 
deponent is defirous of proceeding therein. And this de- 
ponent further ſaith, that he hath ſeveral material witneſſes 
to examine, who now live, and reſide, in Charleflown, 
in Sauth-Carolina, in North America, as this deponent hath 
been informed, - and verily believes : and particularly John 
Edwards, and James Stiles, who are ſubſcribing witneſſes, to 

Ii certain 
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certain indentures of leaſe and releaſe, in the pleadings in 
this cauſe mentioned. And this deponent ſaith, he is 
adviſed, he cannot ſafely proceed to a hearing in this 
cauſe, without the teſtimony of ſuch witneſſes. | 
. Sworn, Oc. 


Ajfidavit in ſupport of a Charge, leſt at a Maſter's Ofice. 


Between A. B. Defendant, 


and 
C. D. Plaintiff. 


A. F. of, &c. widow and executrix of J. F. late of 
deceaſed, maketh oath, and ſaith, that K. V. late 
of Eſquire, deceaſed, in the pleadings of this cauſe, 
named, was in his life-time, and at the time of his death, 
juſtly and truly indebted unto this deponent's ſaid late 
huſband, on bond bearing date the day of 
1752. in the penal ſum of 8001. conditioned for payment 
of the ſum of 400 l. of lawful money, with intereſt for the 
ſame, at the rate of five pounds per centum, per annum, which 
bond is now in the cuſtody of this deponent, and to which 
for greater certainty, as to the dates, and contents thereof, 
this deponent refers. And this deponent doth admit, that 
the intereſt which hath accrued or become due, upon the 
ſaid bond hath been paid, remitted, or otherwiſe ſatisfied 
unto this deponent, up to the day of laſt, 
And which was ſo paid, as this deponent hath been in- 
formed, and believes, by the order or direction, or on 
the account of the complainant A. B. executrix of the 
ſaid X. JF. deceaſed. But this deponent faith that the whole 
of the ſaid principal money, or ſum of 400 l. together with 
the intereſt thereof, from the ſaid day of laſt 
ſtill remains due, and owing from the eſtate of the ſaid 
X. W. unto this deponent as executrix of her ſaid late 
huſband deceaſed, 8 | 
A4. F. Sworn, Sc. 
| | Affidavit 
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Affidavit in ſupport of a Charge left at a Maſter's Office. 


In Chancery, Between A. B. Plaintiff. 
and 
C. D. Defendant. 


C. D. of, Ge the deſendant above named, maketh 
oath and ſaith, that A. B. the complainant above named, 
is, and now ſtands juſtly and truly indebted to this depo- 
nent, in the ſum of 385/. together with 20/. 125. 84. 
colts of ſuit, under, and by virtue of a judgment recovered 


by this deponent againſt the ſaid complainant, in his Ma- 


jeſty's court of Exchequer, at Meſiminſter, for the penalty 
of a bond bearing date the day of 1782. 
and executed by the ſaid complainant to this deponent, in 
the penal ſum of 700. conditioned for payment, to this 
deponent, of the ſum of 350. on the day of 

1783. And this deponent faith, that the ſam of 405. 
12s. 84. is now juſtly due and owing to this deponent, 
under, and by virtue of the faid judgment, ſo obtained as 
aforeſaid, and for principal intereft and cofts of fuit, 

& Sworn, Oc. 


Affidavit of the Office-copy of a Fudgment, being a true Copy 


examined and compared with the Records. 


In Chancery, Between A. B. Plaintiff, 
and 


CD. Defendant. 


E. K. of, &c. maketh oath and ſaith, that he, this 
deponent did, on the day of laſt, care- 
fully examine and compare the paper-writing hereunto 
annexed, marked 4. purporting to be an office-copy of 
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a judgment obtained in the court of Exchequer, at H. 
minſter, by the ſaid C. D. the defendant above named, 
againſt the faid 4. B. the plaintiff above named, And 
that the ſaid paper-writing, is a true copy of the judgment- 
roll, in the above mentioned ſuit now remaining of re- 
cord, unaltered, and unreverſed in his Majeſty's court of 
Exchequer aforeſaid, at the office of pleas, in Lincoln's 
Inn, in the county of Miadleſex. 
E. X | R Sworn, Oc. 


Affidavit in ſupport of a Charge made by the Holder of a 
Promiſſory Note, of many Tears ſtanding, given by a blind 
Perſon, 


Between A. B. Plaintiff. 
and 
C. D. Defendant. 


P. T. of, Cc. maketh oath, and faith, that he hath been 
frequently called, to ſet his hand as a witneſs to notes, and 
other writings, to which K. V. the teſtator, in the plead- 
ings mentioned, on account of the imperfection * his 
eyes, ſet his mark. And this deponent faith, that he 
hath looked upon a paper-writing marked on the back 
thereof, No. 4. purporting to be a promiſſory note, from 
the ſaid X. V. to pay to Mr. I. H. or order upon 
demand, the ſum of for value received, and 
dated the ſixteenth day of Arid this deponent 
ſaith, the name of this deponent appears to be ſet as 4 
witneſs to the ſaid X. V. ſetting his mark to the ſaid note, 
and this deponent faith, that the name P. T. ſo ſet, and 
ſubſcribed as a witneſs, as aforeſaid, appears to this de- 
ponent to be, and to the beſt of this deponent's know- 
ledge and belief, is this depowent's hand-writing. And 
this deponent doth verily believe, that the mark ſet at 
che foot of the ſaid note, was made by the ſaid . if 


D 
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and was ſet to the ſaid note in this deponent's preſence, 
but this deponent faith, that it being now upwards of 
twenty years ſince the ſaid note was given, as appears 
from the date thereof: and this deponent not having 
made any particular memorandum, relating to his being 
preſent at the time the ſaid note was ſo ſigned, as aforeſaid, 
this deponent can only make oath to the particulars above 
ſtated, to the beſt of his knowledge and belief, 
#7; ; Sworn, &c, 
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Certifjcat e9. 


Certificate is a mattec in writing, under the hand 
or hands of maſters, officers, or miniſters of the 
court, informing the court of ſomething under their reſpec- 
tive adminiſtration or cognizance that is done, not done, 
or miſdone; which a ſtanding or other order, or the 
mandate of the court, or their duty, or the reaſon of 
the thing, requires them to acquaint the court with, And 
theſe the court gives much credit to*; eſpecially from 
the Maſters, and ftanding officers of the court. 
The certificate of commiſſioners of any thing touching 
the execution of their commiſſion, ought to be filed before 
it is read. 


4 Six-derts Certificate of an Anſiuer being filed, and no 
Proceedings ſince, in order to diſmiſs a Bill for want of 
Projecation. 


In Chancery. Between 4. B. Plaintiff, 
| and | 
C. D. Defendant, 


Theſe are to certify, that the defendant's anſwer to 


the plaintiff's bill was filed the day of 
fince which there has been no further proceedings, as ap- 
pears by my book dated the day of 

N. IV. 


— 


. —— 


The Maſter certified that papers were not delivered in, 
The clerk offered to prove they were delivered in, but the court 
would not ſuffer averment againſt the Maſter's certificate, Se. 
Chan. Ca. 5. 5 


4 


to 


2 


Certificates, „ 


A Siæx- cler s Certificats of no Proceedings after Replication. 
Between A. B. Plaintiff, 


and 


C. D. Defendant. 


Theſe are to certify, that that the defendant's anſwer 


to the plaintiff's bill, was filed the day of 
to which the plaintiff replied the day of 
ſince which there have been no further proceedings, as 
appears by my book dated the day of 
V. I. S. 


4 Six clerꝭ's Certificate of Pleadings being filed in order ie 
ſet down a Cauſe for hearing. 


Between A. B. Plaintiff, 
and 
C. D. Defendant, 


Theſe are to certify, that the plaintiff's bill, and the 
defendant's anſwer, and the plaintiff's replication to the 
defendant's anſwer are duly filed, as appears by my book, 
And I have ſeen the depoſitions publiſhed, dated this 
day of C. A. 


The like Certificate in order to ſet down a Cauſe on Bill 
and Anſwer. 


In Chancery. Between 4. B. Plaintiff. 
and 


C. D. Defendant. 


Theſe are to certify that the plaintiff's bill, and the 
defendant's anſwer are duly filed, as appears by my 


book, dated the day of 
3. 
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A Certificate of a Defendant not attending to be examinad. 


InChancery. Between A. B. Plaintiff, 
and 
[4 C. D. Defendant. 


Theſe are to certify that on the day of 
interrogations were exhibited in my office, by the 
complainant in this cauſe, for the examination of the 
defendant touching a contempt, alledged to be by him 

committed, for breach of an injunction obtained in this 
cauſe, ſince which time, the defendant hath not attended, 
to be examined thereupon, Dated this day of 


Henry Flitcroft Examiner. 


Theſe certificates are obtained by the clerks in court, 
from the Six-clerk, or by the ſolicitors from the examiner, 
or other officer or the court, 

It were impoſſible to comprize within the compaſs of 
one volume, precedents of every proceeding in a caule, 
the foregoing therefore, will ſerve to ſhew the nature and 
form of the moſt uſual certificates in practice. 


Motlons. 


489 


Notions. 


Motion is a prayer or requeſt, ore tenus, of a party 
to the court, by counſel, 


Some motions are of courſe, where, by a ſtanding rule, 
or the known courſe of the court, the thing deſired is 
to be granted, without hearing the other party. 

In theſe, there needs no notice of the motion to the other 
fide, and it ſhould ſeem, motions of courſe cannot be op- 
poſed , at leaſt counſel ought not to oppoſe them; the 
adyerſe party however may move to ſet them aſide, if the 
order ſo obtained be to his prefudice, or obtained upon 
falſe ſuggeſtion, or irregularly, There are others which 
would be of courſe, upon ſuppoſition of the facts ſtanding 


ſingle; but becauſe there may probably be ſome latent 


matter or circumſtance reſting in the knowledge of the 
parties, which the court is not then apprized of, and 
the object of the motion appearing upon the ſtatement of 
it, to be ſpecial and extraordinary, the court generally 
makes it niſi, although notice be given. 


There are others not founded upon any general rule, 


or uſage, and ſometimes beſides or againſt it, which are 
at the diſcretion of the court granted or denied, upon 
the weight and reaſon of the matter, as it appears upon 
the motion, or upon hearing of both ſides. 

Some of theſe, of ſmall moment, and frequent, are 
generally granted without notice; if Jeſs frequent, and 
of more weight, then only 17, if no notice. 

Such of them as are very rare, and to ſpecial purpoſes, 


will ſeldom be granted in any fort without notice; and in 


general, an affidavit verifying the facts alledged, is re- 
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quired to ground the motion. Notice of motion in writ. 
ing ſigned by the party, his agent or ſolicitor muſt be 
ſerved upon the adverſe clerk in court, or left at his ſeat in 
the Six-clerks office, with his clerk or agent: and before 
the motion is made, an affidavit of the ſervice of the notice 
muſt be made, and filed at the affidavit office; and an of- 
fice copy thereof taken, if the adverſe party do not attend, 
and notice is required to be proved, 

Every notice of motion muſt be given two days at leaſt 
before the day on which it is to be made; or rather, in 
more plain terms, the day next but one before the day on 
which the motion 1s to be made, unleſs ſuch intervening 
day be Sunday. As if the motion is to be on Thurſday, the 
notice muſt be on Tueſday, or on . for 8 fol- 
lowing. 

Where notice is neceſſar y, every thing the party moves 
for ſhould be expreſſed; for the court will not ordinarily 
extend the order beyond the notice. As where notice was, 
that the court would be moved, that the plaintiff might be 
put into poſſeſſion, and a receiver appointed; the court 
would not order that nothing ſhould be received by the de- 
fendant in the mean time; though the nent did not 
oppoſe the motion. 

Motions may ſtand over to be heard another day, when 
the court thinks fit. And if a notice of motion be given 
thrice, and not moved, the party giving it ſhall not move 
the ſame notice a fourth time; but the adverſe counſel, 
upon producing theſe four notices, may pray the court that 
the party may pay the coſts of the three former notices, 
before he moves the fourth notice, which the court may 
in a very groſs caſe order. And if it be a matter of weight, 
and many counſel feed, the court might poſſibly refer it to 
a Maſter to tax the coſts. 

Many motions are now made touching the regular iſſuing 
forth and execution of commiſſions, proceſs, and other 
matters of courſe, which heretofore were commonly re- 
ferred to four of the fix 2 not in the cauſe, who 

hearing 
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kearing the other two clerks towards the cauſe, did eaſily 
determine the queſtion, without delay or charge to the 
ſuit“. | 

When by reaſon of the abſence of a counſel, who ſhould 
have defended a motion, the court thinks fit to put it off 
for that time, the former notice is often ordered to be 
continued or ſaved, fo as the matter may be moved another 
day, upon notice to ſuch abſent counſel only; and the or- 


der muſt be drawn up, paſled, entered and ſerved in the 


uſual manner, or freſh notice given. 
In term, every Thurſday is a day appropriated for mo- 


tions only; ſo are the firſt and laſt days of term. Motions 


of courſe may be made any day in term at the riſing of the 
court; and ſometimes ſpecial motions are allowed to be 
made, if they are not too long, and of great importance. 

In vacation, ſeal days are only days of motions, and are 
appointed by the Lord Chancellor. Yet the morning after 


term, motions are always made at the Rolls, upon ſuppoſi- 


tion that fome may probably remain, which ſhould have 
been moved, but could not, the laſt day of the term. No 
motions are heard after the laſt general ſeal aſter term, un- 
til the firſt general ſeal before the enſuing term. But things 
which require diſpatch may be petitioned for, and right 
will be done; for this court is always open, and matters 
of courſe may be obtained as well upon petition as upon 
motion. | 

Notice of motion to take money out of court, muſt be 
to the party himſelf, except the court upon a previous ma» 
tion have ordered fo many days notice to the clerk in court, 
&c. as may be time enough to ſend the client notice, and 
to have his anſwer, if he be in any part of the kingdom, 
but hard to be found, and fo ſhall be ſuſſicient.“ 

The variety of ſhapes in which motions are made in this 
court to obtain relief, according to the peculiar circum- 
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ſtances of each caſe, render it impoſſible to ſtate every poſs 
ſible form in which a notice of motion may be given: The 
following forms of notices in ordinary caſes may be ſo far 
deſcriptive of the general outlines of a notice of motion, as 
to give an idea to the young practitioner of the form in 


which notices of motions are generally conceived, from 


whence he may adapt the notice according to the relief 
prayed. 


In Chancery, | Between A. B. Plaintiff, 
| and 


C. D. Defendant. 
Mr. A. Z. 


Take notice, that the deſendant intends to move this ho- 
nourable court on Monday next, the 15th inſtant, or ſo ſoon 
after as counſel can be heard, that the plaintiff's bill may 
ſtand diſmiſſed out of this court, for want of proſecution, 
with coſts, to be taxed by one of the Maſters of this court. 
Dated this day of 1784. 

Yours, &c. | 
Cs 
| Solicitor for the ſaid Defendant. 
To Mr. A. Z. 
Plaintiff's Clerk in Court. 


Motion to inveſt a ſum of Money in the 3 l. per cent. 
Annuities, and to appoint a Receiver to get in the 
Arrears of Rent. | 


In Chancery. Between A. B. Plaintiff. 


and 
C. D. Defendant. 


Mr. Radcliffe, 
Take notice that this court will be moved on 7 ueſday 


the 20th day of March next, —_ the third general ſeal 
after 
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after Hilary term, or ſo ſoon after as counſel can be heard 


on the part and behalf of 4. B. the plaintiff above named, 


that the ſum of 2338 l. 12s. 5 d. caſh in the Bank, ſtand- 
ing in the name of the accountant genera] of this -court, 
in truſt in this cauſe, may be laid out and inveſted in 
Bank 3 per cent. conſol. annuities, in the name and with 
the privity of the ſaid accountant general ſubject to the 
further order of this court. And that Stephen Jones, the 
late receiver of the rents and profits of the eſtates in queſ- 
tion in this cauſe, may'pay into the Bank, in the name of 
the ſaid accountant general, in truſt in this cauſe, the ſum 
of 500/. being the balance in his hands, upon the foot 
of his laſt account; and that the ſame, when ſo paid in, 
may be laid out and inveſted in like annuities. And that a 
new receiver may be appointed to get in all the arrears of 
rent due from the ſeveral tenants of the premiſes, Dated 


this day of | 


— >: 

J. Brand. 

| Solicitor for the ſaid 
To Mr. Radcliffe, A. B. the Plaintiff above-named,- 
Clerk in Court tor the Defandant, C. D. | 1 


— —— — ů F ww... Atl — — MS. at T * = W 


Fe ee ae ng ns > OW Saoo, Wyo oolooney * 


—— ets bn et eos * 


Paying and receiving Money in Court. 


LL Sums of money ordered to be paid into this 
court, muft, purſuant to Stat. 12. Geo. 1. be paid 


into the Bank with the privity of the accountant-general 


of this court, and placed to the credit of the cauſe. Any 
of the parties to the ſuit, where money is ordered to be 
paid into the Bank, may apply, by motion or petition, 


that ſuch money may be laid out, and inveſted in govern- 


ment ſecurities, for the benefit of the parties intereſted 


in the cauſe. 


The deeree or order directing money to be paid into the 


Bank, in the name, and with the privity of the accountant- 


general of this court, in truſt in the cauſe, being drawn 
up, paſſed and entered at the Regiſter-office, is to be pro- 
duced at the accountant-general's office, and the ac- 
countant-general will thereupon give a direction, in writing 
to the party, paying in the money, to pay the ſame to one of 
the caſhiers of the Bank, purſuant to the order. The party, or 
his ſolicitor, muſt attend the cathier accordingly ; and when 
the money is paid, the caſhier gives a receipt for the ſum 
paid by the party paying the ſame, which receipt the ſoli- 


citor either brings to the accountant-general's office, or 


leaves with the caſhier, the receipt is afterwards left by 
one of the clerks of the accountant-general's office at 
the report-office to be filed. The laſt, and only re- 
maining requiſite is the accountant-general's certificate of 
the money being paid, wherein is ſtated the title of the 
cauſe, and that in purſuance. of the order dated 

The plaintiff or defendant hath paid into the 
Bank of England the ſum of which is 
placed to his account, as accountant-general, and to the 
credit of that cauſe in the books kept at the Bank, and in 


his office, as appears by the receipt of 
| One- 
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one of the caſhiers of the Bank, dated the 
day of thereto annexed. This certificate is 


filed by the accountant-general, at the report-office, an 


office-copy whereof muſt be taken from the accountant- 


general's office by the ſolicitor, and this being done the 
whole is compleated, 

The party intitled to money in this court, in order to 
obtain the ſame, muſt give notice in writing, to all the 
parties in the ſuit, of his intention to move the court, 
that the ſpecific ſum to which he is intitled, may be paid 
or transferred to him, by the accountant-general of this 


court. This notice being ſerved in the uſual manner, 


upon the clerks in court, for the ſeveral parties ; the ac- 
countant-general's certificate of ſo much money ſtand- 
ing in his name, to the credit of the cauſe, ſhould be 
beſpoken at the accountant-general's office, a day or 
two previous to the day whereon the motion is to be made; 
The court, upon hearing the report, or order, in favour of 
the party applying, and the certificate of the accountant- 
gencral, will make an order upon the accountant-general, 
to pay or transfer the money purſuant to the notice, To 
obviate any difficulties, an office-copy of the affidavit of 
ſervice of the notice ſhould be ready to read if called 
for. The motion being made, and the matters ordered, the 
ſenior's counſel's brief muſt be taken to the Regiſter- 
office and the order drawn up, palled, and entered; a cer- 
tificate muſt be obtained from the Report-offtice; and the 
order and certificate being produced at the accountant- 
general's office, the party intitled ſhould attend with his 
clerk in court, (the ſolicitor will not be ſufficient) at the 
accountant=general's office, who will identify the perſon 
applying, to be the perſon to whom the order has directed 
the money to be paid. And upon the party ſigning a 
receipt in the accountant-general's book, the account- 
ant-general will give a cheque-note on the Bank, which 


being entered at the Report-office, muſt be carried to one 


of the Regiſters, to be ſigned by him. This being done, 
the 


- 
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the party will, upon application at the Chancery-office 
in the Bank, receive his money. 

Parties only, or their legal repreſentatives, or aſſigns, 
can obtain money from the accountant-general's office, 


Repreſentatives muſt ſhew themſelves to be ſuch, by pro- 


ducing letters of adminiſtration, probate of the will, or 
alignment as the caſe may be, before they can receive 
the money. If the perſon to whom the money is due, can- 
not canveniently attend to receive the ſame, he muſt exe- 
cute a letter of attorney, authorizing ſuch perſon as he 
ſhall think proper, to receive the ſame, and on producing, 
and leaving the letter of attorney, and an affidavit of the due 
execution thereof at the accountant-general's office, he will 
thereupon give to the perſon. named therein, a cheque- 
note on the Bank, to receive the money due. This letter 
of attorney, is uſually made out at the accountant-general's 


office. 
In order to apply for money due to infants, who have 


arrived at age, the petition ſtating the circumſtance - of 
the caſe muſt be drawn, ingroſſed upon treble ſixpenny 


ſtamped paper in the uſual ſorm, and preſented either to 


the Lord Chancellor, or Maſter of the Rolls, and when an- 
ſwered, a copy thereof with his Lordſhip's or his Houour's 
order thereon mult be ſerved upon the clerks in court for 
for the parties intereſted in the ſuit, three or four days 
previous to the attendance ordered, The accountant- 
general's certificate of the money in the caufe, and to 
whoſe account, mult be alſo procured from the accountant- 
general's office, and the Maſter's reports and the ne- 
ceſſary decrees and orders in the cauſe, a certificate from 
the pariſh regiſter-book of the baptiſm of the party ap- 
plying, and alſo an affidavit verifying the certificate, and 
that the perſon applying is the perſon mentioned and deſ- 
cribed in ſuch certificate, And upon hearing the report, of 
the money due, the decrees &c. and the certificate read, 
the court will make an order upon the accountant- 
* to transfer or pay the money reported due unleſs 
upon 
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upon the adverſe party's default of attendance the affidavit 
of ſervice of the petition ſhould be wanting, to prevent 
which, it is adviſable to have one ready to „ if 


called for. The order is to be drawn up, paſſed, and 


entered, at the regiſter- oſſice, and the money ordered, to 
be procured from the accountant-general, in manner 
herein beforementioned. 

When money, by an order of this court, is paid into the 


accountant-general's hands, to be placed in the Bank, till it 
2 P p 


can be laid out according to the directions of the decree, 
if you move ſor an application of this money, you muſt not 
only have a certificate, that the money was paid into the 
Bank, but that it is actually in the Bank, at the time of the 
motion made, 1 At. 519. Anon, 


K k Petitions. 


| 
id 
+ 
< 
| 
$ 
' 
$ 
| 
: 


Petitions. 


Petition is the requeſt of a perſon in writing, 

directed to the Lord Chancellor, or Maſter of the 
Rolls, ſhewing ſome matter or cauſe, wherein the petitioner 
prays ſome order or relief. 

Moſt things which may be moved for, of courſe, may be 
alſo petitioned for. And petitions are upon ſo many various 
and different occaſions, that to enumerate them in particu- 
Jar would be endleſs. It may be ſufficient to obſerve in 
general, that they are either for ſpecial purpoſes, or for 
matters of courſe ; as for a commiſſion to plead, anſwer, 
or demur, Oc. or to refer exceptions to an anſwer,, filed 
in the vacation, to the ſitting Maſter at the public office; 
or for a guardian to be aſſigned for an infant defendant, 
(ifin the country) and to take the infant's anſwer by ſuch 
guardian. Or if the defendant be a lunatick, or an ideot, 
that he may anſwer by his committee, (naming him,) 
appointed by the court. But if the infant live in London, 
or within ten miles thereof, (unleſs upon ſome extraordi- 
nary occaſion,) he appears in court with ſome fit perſon 
to be his guardian; firſt writing a note of the plaintiff's 
and defendant's names, and underneath that, the ſaid in- 
fant prays, that ſuch a one, (naming him,) may be ap- 
pointed his guardian, to anſwer the plaintiff's bill, and 


defend this ſuit ; which the court uſually grants, if they 


ſee no cauſe of impedinicut againſt the perſon to be aſ- 
figned guardian, and au order is drawn up thereupon, by 
the regiſter, and entered, and then the anſwer is ſworn 
by ſuch guardian. And petitions are alſo preferred, for 
feveral other matters; as to enlarge time for anſwering, 
or for ſubpcexa's to rejoin, returnable immediately, and for 
commiſſions to examine witneſſes in the country, and for 
enlarging publication, or paying money; Sc. or for 
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removing any hardſhips; as to ſtay proceſs of contempt 
on juſt cauſe, &c. or for amending of miſtakes, &c, 
Petitions may be preferred, before as well as after a 
bill filed; as for a perſon to be admitted in forma pau- 
Peris. | | 
Brevity and form, are the two things chiefly to be ob- 
ſerved, in drawing them. And all petitions, even thoſe 
to be admitted in forma pauperis, are to be ingroſſed on 


_ treble fſix-penny ſtamps, But after admiſſion, without 


{tamps. 

Sometimes they are upon collateral matters, as they 
have relation to ſome former ſuit, or cauſe depending, or to 
an officer of the court; as to have a clerk in court, or 
ſolicitor's bill tax'd, or to oblige him to deliver up pa- 
pers, Tc. 

And where a matter comes before the court by petition, 
and the court makes an order thereupon without any at- 
tendance, and the adverſe party would diſcharge ſuch 
order, or have any thing done touching the matter of 
ſuch petition, he commonly applies by way of petition 
alſo ; but often times on motion, the court will do it. 

Though no former order made in court, ſhall be altered, 
or even explained upon petition ; yet, the execution thereof 
may be ſtayed upon petition for a ſhort time, till the 
matter can be moved and argued in court*, nor ſhall 
any commiſſion for examining witneſſes be diſcharged, or 
depoſitions or examinations ſuppreſſed upon petition, un- 
lels the matter be firſt referred to a Maſter, and a cer- 
tificate had thereupon. Nor may an injunction to ſtay 
ſuits at law, be granted, revived, diſſolved, or ſtay'd 
upon petition, nor an injunction of any other nature, 
paſs by an order upon petition, without notice, and a 
copy of the petition firſt given to the other ſide; the 
petition to be filed with, or drawn up by the regiſter, 
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and the order thereupon entered. And no ſequeſtra- 
tion, diſmiſſion, retainer upon diſmiſſion or final 
order is granted upon petition, nor ſhall the commitment 
of any perſon taken upon proceſs of contempt, be diſcharg- 
38 ed, but upon hearing the oppoſite party *. 
17 A decree, much more an interlocutory order, if gained 
* by colluſion, may be ſet aſide, on a petition. 3 Will. 3. 
g | The delivering over the body of a ward, or poſſeſſion of 
kf à truſt eſtate, cannot be awarded on petition, but a bill 
th mult be brought for that purpoſe. 3 Will. 154. 
| After the petition is drawn and ingroſſed, it muſt be 
wh, delivered to the Chancellor's, or the Maſter of the Rolls's 
i ſecretary, whois to get it anſwered, and if it be a mat- 
ter of courſe, it is forthwith granted. But if it requires 
1 examination, or the other ſide to be heard, then it is 
=: uſually ordered, that all parties attend the next day of pe- 
| titions; at which time, the matter is debated, and ſuch 
| order made, as the court thinks fit. And in ſuch caſes, 
; aKdavits are frequently neceſſary to ſhew the court how 
| matters ſtand on both ſides. | 
| | And matters of great conſequence, which require diſ- 
patch, may be petitioned for, in the vacation; and as for 
petitions of courſe, they are frequently preferred in the 
vacation, to the Maſter of the Rolls. 
The Lore Chancellor is generally petitioned touching 
the ſetting down of pleas, demurrers or exceptions to be 
_ argued, and concerning ſpecial orders made by himſelf, 
and for rehearings. But in moſt other caſes, application 
is made, to the Maſter of the Rolls, who may alſo be peti- 
tioned to rehear a cauſe heard before himſelf. | 
No ſubpana, attachment, or other proceſs of this court, 
(where made out by order of court) ſhall iſſue out upon 
any petition, until an order be drawn up, and entered 
thereupon. And all proceſs otherwiſe iſſued ſhall be void f. 


— 


Ord. Canc. 151. | + Ord. Canc. 49. 123- 
Orders 
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Orders upon petitions, muſt be drawn up, paſſed, en- 
tered, and ſerved by delivering a copy to the other party, 
as other orders are. 

In an injunction cauſe, if the bill be not filed on the 
return of the ſubpœna, and coſts are preferred for want 


thereof, the plaintiffs upon motion, or petition, may ob- 


tain an order for the defendant to accept the bill, nunc 
pro tunc, upon payment of coſts out of purſe, 


Petition that Defendant may accept Fim s Bill nunc 
pro tunc pon payment of Cofts. 


In Chancery. Between A. B. Plaintiff. 
and 


C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls, 


The humble petition of the plaintiff. 


Sheweth, 

That your petitioner having exhibited his bill in this 
honourable court, againſt the defendant, thereby praying, 
(among other things) for an injunction, &c. and having 
ſerved the defendant with proceſs to appear and anſwer 
the ſame, the ſaid defendant appeared accordingly ; but 
your petitioner's bill not being filed on the return day 
of the ſabpæna, though in a very few days after, the 
defendant's clerk in court refuſes to accept the ſame, 


and inſiſts upon coſts, 


Wherefore your petitioner humbly prays 
your Honour, that the defendant's clerk 
in court may be ordered to accept your 
petitioner's bill, upon payment of coſis 
out of purſe. 

And your Petitioner, &c. 


K k 3 | Petition 
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Petition for Six Weeks Time to plead Anſwer, or Demurrer, 


In Chancery. 


Sheweth,, 


and for a Commiſſion. 


Between H. R. Plaintiff. 
S. S. Defendant. 


To the Right Honourable the Maſter of the Rolls. 


The humble petition of the Defendant. 


That the plaintiff having filed his bill againſt your peti- 
tioner, he appeared thereto and hath taken a copy. 


For as much as your petitioner is not in contempt, lives 


in 


and has had no order for time. 


Your petitioner therefore humbly prays your 


Honour, that he may have ſix weeks time 
to plead anſwer or demurrer to the plain- 
tiff's bill, and that he may have a com- 
miſſion for that purpoſe, returnable without 
delay, and that the plaintiff may, in two days 
after notice hereof to his clerk in court, 
give your petitioner's clerk in court com- 
miſſioners names to ſee the ſame taken, 
or in default thereof, that your petitioner 
may have ſuch commiſſion, directed to 


his own commiſſioners. 


And your petitioner will ever 
pray, c. 


Petition 


Petition for a Month's further Time to anſwer. 


Between A. B. Plaintiff. 
C. D. Defendant, 


To the Right Honourable the Mafter of the Rolls. 
The humble petition of defendant. 


Sheweth, 
'That the plaintiff having filed his bill, againſt your 
petitioner, he appeared thereto, and has taken a copy thereof. 
For as much as your petitioner is not in contempt, lives 
in | and has had but one order for 
fix weeks time to anſwer. 


Your petitioner therefore, humbly prays your 
Honour, that he may have a month's further 
time to put in his anſwer to the plaintiff's 
bill. | 
And your petitioner will ever pray, &c, 


In a petition for further time, the defendant muſt 
always mention, what time he had before obtained, other- 


wiſe he might delay the cauſe ; and before a ſubſequent 


order for time, will be delivered out from the regiſter- 
office, the preceding orders paſſed and entered, muſt be 
produced to the regiſter, 
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Pelition for a Month's . Time to plead Anfwer or 


Demurrer. 


Between A. B. Plaintiff, 
C. D. Defendant, 


To the Right Honourable the Maſter of the Rolls. 
The humble petition of defendant. 


Sheweth, 

That the plaintiff filed his bill in this court, to which 
your petitioner appeared. | 
'T hat your petitioner reſides in Somerſetſhire, and hath 
obtained an order for a commiſſion to take his plea, 
anſwer, or demurrer thereto, and fix weeks time to return 
the ſame, but he has not been able to prepare his anſwer, 

and 1s not in contempt. 


Your petitioner therefore humbly prays your 
Honour, that he may have a month's 
further time to put in his plea, anſwer, 
or demurrer, to the ſaid plaintiff's bill, 
not demurring alone. 

And your petitioner will ever pray, &c. 


mw . LS) — n 


Petition for three Weeks further Time. 
Between A. B. Plaintiff. 


C. D. Defendant. 
To the Right Honourable the Maſter of the Rolls. 
The humble Petition of Defendant 


Sheweth, 
That the plaintiff honing filed his bill againſt your peti- 


tioner, he appeared thereto and has taken a copy thereof. 
For- 
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Foraſmuch as your petitioner is not in contempt, lives 
in and has had but two orders for 
time, the laſt of which was peremptory. 


Vour petitioner therefore humbly prays your 
Honour that he may have three weeks 
further time to put in his anſwer to the 
plaintiff's bill, 

And your Petitioner will ever pray, &c, 


Petition for a Month's Time to anſwer in a Town Cauſe, 
| * 


Between A. B. plaintiff. 
C. D. Defendant. 


To the Ri ght Honourable the Maſter of the Rolls. 
The humble Petition of the Defendant. 


Sheweth, | 

That the plaintiff having filed his bill in this honourable 
court againſt your petitioner, and others, whereto your 
petitioner hath appeared, and taken an office-copy thereof, 
and his time for anſwering not being yet expired, nor be- 
ing in contempt, 


Your petitioner therefore moſt humbly prays 
your Honour, to grant unto your petiti- 
oner a month's time, to plead anſwer, or 
demurrer, to the plaintiff's bill, not 
demurring alone. 

And your Petitioner will ever pray, &c. 


Petition 
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Petition for three 2 further Trae fo  anfiver i ina 
Tqwn-cauſe, 


Between A. B. Plaintiff. 
C. D. Defendant, 


To the Ri ght Honourable the Maſter of the Rolls, 
The humble Petitition of the Defendant. 


Sheweth, 
That the plaintiff having filed his bill againſt your peti- 
tioner, he appeared thereto, and has taken a copy. 
Foraſmuch as your petitioner is not in contempt, and 
has had but one order, for a month's time to anſwer. 


Vour petitioner therefore humbly prays your 
Honour that he may have three weeks fur- 
ther time to put in his plea, anſwer, or 
demurrer, to the plaintiff 's bill not demur- 
ring alone. 

And your Petitioner will ever pray, &c. 


Petition for a Fortnight's further Time to anfwer in 4 
Town=cauſe . 


Between A. B. Plaintiff. 
C D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Defendant. 


$heweth, 
That the plaintiff having filed his bill againſt your peti- 
tioner, he appeared thereto, and has taken a copy. 
Foraſmuch as your petitioner is not in contempt, and 
has had but two orders for time, the laſt of which was 


peremptory. 


Yout 


1 
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Vour petitioner therefore humbly prays your 
Honour, that he may have a fortnight's 
further time to put in his plea, anſwer, or 
demurrer, to the plaintiff's bill, not de- 
murring alone, 

And your Petitioner will ever, &c. 


Petition for further Time, under Special Cireumſlances. 


Between A. B. Plaintiff. 
C. D. Defendant, 


To the Right Honourable the Maſter of the Rolls, 
The humble Petition of the Defendant. 


Sheweth, 

That in Trinity vacation laſt, the plaintiff filed his bill 
in this honourable court, againſt your petitioner, to which 
your petitioner appeared. | 

That on or about the 25th day of January laſt, your 
petitioner obtained an order, for a commiſſion to take his 
plea, anſwer, or demurier, to the plaintiff's ſaid bill, not 
demurring alone, and for ſix weeks time to return the 
lane, 1 

That before the expiration of the time granted by 
the ſaid order, a treaty for a compromiſe of the matters 
in queſtion, in this cauſe was had, between your peti- 
tloner and the plaintiff, but the plaintiff's ſolicitor in 
town, not being acquainted therewith, cauſed an attach- 
ment to be ſealed againſt your petitioner, for want of 


auſwer, returnable, in fifteen days after Eaſter laſt paſt, 


That your petitioner, and the plaintiff, not being able, 
as they intended, to ſettle, by compromiſe, the matters in 
queſtion, in this cauſe, it has been determined to bring the 
lame to a hearing, in this honourable court, and your 
petitioner has accordingly applied to the plaintiff's clerk 

in 
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in court, to clear the coſts of the contempt incurred by 
the attachment, in order that your petitioner might ap- 
ply to this honourable court, for a month's further time, 
to put in his anſwer ; but the plaintiff's clerk in court, 
refuſes to accept ſuch coſts, although he have not yet 
obtained a return from the ſheriff to the ſaid attachment, 
which he was intitled to do, ſo long ago as on the Zoth. 
day of April laſt. | 

That your petitioner reſides in the county of Hereſord, 
and does not mean to Cauſe any unneceſſary delay in this 
cauſe. | 


Your petitioner therefore humbly prays your 
: Honour, that he may have a month's fur- 
ther time, to put in his plea, anſwer, or 
demurrer, to the plaintiff's ſaid bill, not 
demurring alone. 


And your Petitioner will ever pray, Ec. 


Petition for further Time ts anſwer, after ihe uſual Order: 
obtained, | 


Between A. B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable, &c. 
The humble Petition of the Defendant. 


$heweth, | 

That the plaintiff, having filed his bill, in this honour- 
able court againſt your petitioner, ſhe appeared thereto. 

That your petitioner having obtained the three uſual 
orders ſor time, to put in her plea, anſwer, or demurrer, 
to the faid bill, and your petitioner for the reaſons herein- 
after mentioned, not being able to put in her anſwer to 
the ſaid bill by the day of being 
me day on which the laſt of the ſaid orders expired, the 
| | plain- 
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plaintiff cauſed an attatchment to be ſealed againſt your 
petitioner for want thercof, 

That by an order made by your Honour, dated the 11th. 
day of April laſt, it was ordered that upon your petition- 
er's entering her appearance with the Regiſter within one 
week, and upon paying or tendering to the plaintilt's 
clerk in court, the colts of the beforementioned attach- 
ment, that ſhe ſhould have a month's further time to put 
in her ſaid plea, anſwer, or demurrer. 

That your petitioner's defence to the ſaid bill, hath 
been a long time paſt before your petitioner's counſel, 
but the ſame being of conſiderable length, and requiring 
much care in ſettling, the bill being for a diſcovery of 
your petitioner's title to eſtates of very great value, your 
petitioner's counſel hath not yet been able to complete 
the ſame, but is uſing his utmoſt diſpatch for that purpoſe, 
and no unneceſſary delay is intended, on the part of your 
petitioner to the plaintiff. | 


Your petitioner therefore, humbly prays your 
Honour, that ſhe may have further time, 
until the 31 day of this inſtant May, to 
put in her plea, anſwer, or demurrer, to 
the plaintiff's bill, and in the mean time, 
all proceedings for want thereof may be 
ſtaid. 

And your Petitioner will ever pray, &c. 


1 Pelition 


rs 
* RN ky 
DO OT Re SR COS 
| e e 
„ 


nn 
W 
Nx 7 
. — > vo 
0 * 22 
> 


+. 
* 
1 
1 
LES 
45; 
$41 
- © 
1 
15 
q 
1 
£2 
85 
"5 N 
7 128 
LI > 
| 2 2 
1 
=. 
'* 202 
* £08 
= 5. 
1 
1 
1 
7 1 
1 
ur” 
1 
BS :. 
"= 
1 
7 
$77 % 
| SR 
ö 
334 
4 . 
p- 
w 2 
21 
1 * 
* 
4 
7 
5 'T- 
: 
: j 
9 
x 
1 
© 
L 
7 
hs» 
” 
1 
* 
1 * 
1 
j 
T 2 
* 
18 
4 
'® 
1 
1 
75 4 
r 
1 
£3 1 
- = 
45 
LS 
| © 
SY 
1 T 
{2- f 
43 2 
C323 
SE» 4 
Is 
1 
+ 
I*, 


310 Petitions. 


Petition for Plaintiff to give Security to anſwer Coffs, and 
for a Month's Time to anſwer after ſuch Security given, 


In Chancery. Between A. B. Plaintiff, 
| C. D. Defendant, 


To the Right Honourable, Cc. 
The humble Petition of the Defendant. 


Sheweth, | 

That the plaintiff having filed his bill, in this honour- 
able court, againſt your petitioner, and cauſed a ſubpœna 
to appear and anſwer to the ſaid bill, to be ſerved on 
your petitioner, to which your petitioner hath according- 
ly appeared, and taken a copy of the ſaid bill, and his time 


for anſwering not being yet expired, nor being in con- 


tempt. 

That the plaintiff by his bill, ſtiles himſelf of Grenada 
in the Wet Indies, in parts beyond the ſeas, and your 
petitioner lives in the city of London. 


Your petioner therefore moſt humbly prays 
your Honour, that the plaintiff may procure 
ſome ſufficient perſon reſident in England, to 
give ſecurity according to the courſe of the 
court, to anſwer coſts before your peti- 
tioner be obliged to anſwer the ſaid bill, 
and that your petitioner may have a 
month's time to plead, anſwer, or demur, 
to the ſaid bill, after ſuch ſecurity given, 

And your Petitioner, &c, 


Petition 
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Petition, (after an Attachment,) for a Dedimus, and 
for Time io return the Anfwer thereon. | 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable, &c. 
The humble Petition of the Defendant, 


Sheweth, 
That the plaintiff having exhibited his bill into this 
honourable court againſt your petitioner, and others, and 
ſerved your petitioner with proceſs, returnable the firſt day of 
laſt term, your petitioner appeared thereto, but the writings 
that related to the matters in queſtion, not being in your 


: petitioner's hands, your petitioner could not poſſibly pro- 
cure the ſame, ſo as to perfect his anſwer, by the time 

| allowed by the courſe of the court, whereupon your peti- 
. tioner has been lately arreſted upon an attachment of 
( contempt, iſſuing out of this honourable court. 


That you petitioner lives one hundred miles diſtant 
from London, and being willing to enter his appearance 


$ with the regiſter by his clerk in court, as upon the at- 
c tachment. 

0 

c Your petitioner therefore moſt humbly prays 
* your Honour that he may be at liberty to 
, take out a Dedimus poteflatem, returnable 
4 | the firſt return of next term, to take his 
„ anſwer, and that he may have a week 


allowed him within the ſaid term, to re- 

turn the ſame, and that in the mean time, 

all further proceedings for want of the 

ſame may be ſtayed. 

And your Petitioner, &c. 
nt : Petition 
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Petition for a Commiſſion after a Serjeant at Arms, 


Between A. B. Plaintiff, 
C. D. Defendant, 


To the Right Honourable, &c. 
The humble Petition of the Defendant. 


Sheweth, 
That your petitioner appeared to the plaintiff's bill the 
inſtant, which appears to have been filed the 
day of laſt, and your petitioner finds, he is in 
contempt to a ſerjeant at arms upon a non &ft inventus, re- 
turned upon a commiſſion of rebellion for not appearing 


thereto in time. 
That your petitioner is defirous forthwith to diſcharge 


his ſaid contempt, by paying the plaintiffs their coſts, in 
reſpect thereof, and alſo, of putting in his anſwer to the 
plaintiff's bill, as ſoon as may be, in regard your peti- 
tioner lives in the county of and muſt anſwer 
by commiſſion. 


Your petitioner therefore humbly prays your 
Honour, that the plaintiff's clerk in court 
- may forthwith deliver to your petitioner's 
clerk in court, a bill of coſts in reſpect of 
your petitioner's contempt, and that it 
may be referred to one of the Maſters 
of this court, to tax the ſaid bill, in caſe 
the ſaid clerks in court differ in ſettling 
the ſame, and that upon your petitioner's 
payment of the ſaid cofts ſo ſettled, or 
taxed, all further proceedings upon the ſaid 


contempt may be ſtayed, In the mean time, 
| that 


Petitions: 


that your petitioner may be at liberty to 
ſue out a commiſſion to plead, anſwer, or 
demur, and have a month's time to 
return the ſame, I 
And your Petitioner will ever pray, &c, 


Petition ta be diſcharged out Cuſtody of the Serjeant at Arms. 


In Chancery. Between A. B. and C. D. Plaintiffs, 
| E. F. and G. H. Defendants, 


To the Right Honourable the Maſter of the Rolls, 
The humble Petition of the Defendants. 


Sheweth, 

That your petitioners are and have been (for above a 
fortnight) in cuſtody of the Serjeant at arms attending 
this honourable court, for not anſwering to the plaintiff's 
vill, which your petitioners have ſince anſwered, and paid 
the coſts of the contempt ; and the clerk of the other ſide 
doth conſent to your petitioner's diſcharge, as by the cer- 
tificate annexed appears. 


Your petitioners therefore humbly pray your 
Honour, that your petitioners may be diſ- 
charged out of the cuſtody of the Serjeant 
at arms, paying their fees. 

And your Petitioners ſhall ever pray, Cc. 


11 Petition 
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Petition to take an Anſwer, de novo, and to amend vat 
Caption and ſtay Proceſs. 


Between 4. B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 


| The humble Petition of the Defendant. 


Sheweth, 

That in Hilary term laſt, the plaintiff filed his bill in this 
honourable court, againſt your petitioner, and a commiſſion 
iſſued to take your petitioner's anſwer, by virtue whereof it 
was taken, returned, and filed ; buton looking into the ſame, 
there appeared to be a miſtake in the caption, whereupon the 
plaintiff obtained an order to ſuppreſs the ſaid anſwer, it 
not appearing by the ſaid caption, that your petitioner was 
ever ſworn to the truth of the ſaid anſwer. 

That in regard this is in your petitioner's own delay, 
who is deſirous that this miſtake ſhould be rectified, and 
is ready and willing to pay the plaintiff his coſts out of 
purſe, touching the Sold order. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
ſue out another commiſſion, directed to 
the former commiſſioners, to take his ſaid 
anſwer, de novo, and that the caption 
thereof may be rectified, or amended, 
and that your petitioner may have three 
weeks time to return the ſame, and that 
all further proceedings for want thereof, 
be in the mean time ſtayed, 

And your Petitioner ſhall ever pray, Cc. 
Petition 
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Petition of a Defendant to be diſcharged out of Cuſtody, upon 
Payment of his Fees by conſent of the Plaintiff. 


In Chancery. Between A. B. Plaintiff, 
C. D. Defendant, 


To the Right Honourable, the Lord High Chan- 
cellor of Great Britain. 


The humble Petition of the Defendant. 


Sheweth, 

That the plaintiffs filed their bill of forecloſure, againſt 
your petitioner, who now remains a priſoner in the 
Fleet, and has ſo done for four years laſt paſt, on a 
commiſſion of rebellion, 

That the plaintifts are willing that the coſts of the ſaid 


contempt, amounting to ſhall be added 


to the mortgage money, and that your petitioner hath 
executed a deed, whereby the ſaid coſts are charged there- 
on. | | 

And in regard the plaintiff's clerk in court hath ſigned 
his conſent to this petition, 


Your petitioner therefore humbly prays your 
Lordſhip, that he may be diſcharged out 
of the cuſtody of the warden of the Fleet, 

paying his fees. 
And your Petitioner ſhall ever pray, &c, 


T conſent to the prayer of this Petition if your Lordſhip ſhall 
think fit to order the ſame. 
Wm. Barker. Clerk in Court, 
for Plaintiffs, 


K 13 Petition 
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Petition * Six Weeks Time, to anſwer Anendment and 
Exceptions in a Country Cauſe. 


Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls, 
The humble Petition of the Defendant. 


Sheweth, 
That your petitioner's anſwer being reported inſufficient, 
the plaintiff obtained an order to amend his bill, and that 
your petitioner might anſwer the . and excep- 
tions at the ſame time. 
That the amended bill is lately filed, and very long. 
Foraſmuch as your petitioner is not in contempt, lives 
in ' ſhire, and has had no order for time 
to anſwer the amendments and exceptions. 


Your petitioner therefore humbly prays your 
Honour, that he may have a month's time 
to put in his plea, anſwer, or demurrer, 
to the ſaid amended bill and exceptions. 
And your Petitioner will ever pray, &c. 


LS 


Petition to put in an Anſwer without Oath, 


In Chancery. | Between A. B. Plaintiff. 
C. D. Defendant. 
To the Right Honourable, Oc. 


The humble Petition of the Defendant. 


Sheweth, 
That your petitioner is made a party to the plaintiff's 


bill, exhibited 1 in this court, merely for the ſake of * : 
That 


Peticlons. 517 


That the plaintiff is willing that your petitioner's anſwer 
to the ſaid bill ſhould be put in without oath, and hath by 
his clerk in court, ſignified his conſent thereto, 


Your petitioner therefore humbly prays your 
Honour, that he may have leave to put in 
his anſwer without oath, to the plaintiff's 
bill. 


And your Petitioner ſhall ever pray, &c. 


Note, To this petition, and all other petitions, which 
require the clerk in court's conſent, he ſigns in theſe words, 


I do conſent to the prayer of this petition, if your Honour ſhall 
Pleaſe to order the ſame, 
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Petition of a Feme Covert to anſwer ſeparate from hor 
Huſband. | | 


— — 


Between A. B. Plaintiff, 
C. D. and E. his Wife, Defendants. 


ith 
W 
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To the Right Honourable, Cc. 


The humble Petition of the Defendant E. D. 
Wife of Defendant C. D. 


Sheweth, 


That the plaintiff hath exhibited his bill in this honour- 
able court, againſt your petitioner, and her faid huſband 
whereto your petitioner hath appeared, and in regard your 
petitioner's ſaid huſband hath abſconded, and lived ſeparate 
from her theſe two years. 


Your petitioner therefore moſt humbly prays 
your Honour, that ſhe may be at liberty to 


: put in her anſwer to the plaintiff's ſaid bill 
e without her huſband. 
- And your petitioner, c. 
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Petition for a Commiſſion to aſſign a Guardian, and to take 
the Defendant's Anſwer by ſuch Guardian. 


Between A. B. Plaintiff, 
C. D. Defendant, 


To the Right Honourable, &c. 
The humble Petition of the Defendant. 


Sheweth, 

That the plaintiff exhibited his bill in this honourable 
court againſt your petitioner to which he hath appeared 
and taken a Copy. | 

That your petitioner reſiding in the county of 
has craved a commillion to take his anſwer, and the plain- 
tifts have given commiſſioners names for that purpoſe. 

But inaſmuch as your petitioner is an infant, and can- 
not anſwer the plaintiff's bill, nor defend this ſuit without 
having a guardian, aſſigned for that purpoſe, 


Your petitioner therefore humbly prays your 
Honour that he may be at liberty to ſue 
out a commiſſion to aſſign him a guardian, 
and to take his plea, anſwer or demur- 
rer, by ſuch guardian. | 

And your Petitioner ſhall ever pray, Cg. 


Petitien 
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Petition for a ſpecial Commiſſion and for Commuſſioners 
Names, or in default, the Commiſſim to iſſue ex parte. 


In Chancery. Between A. B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable, &c. 


The humble Petition of the Defendant. 


Sheweth, 

That on the day of laſt, the plaintiff 
exhibited his bill in this honourable court, againſt your 
petitioner, who has appeared thereto, and taken a copy. 

That your petitioner reſides in the county of 

is not in contempt, and is adviſed to plead, 
anſwer, and demur to the ſaid bill. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
take out a commiſſion to plcad, anſwer, 
and demur, to the plaintiit's bill, and that 
the plaintiff's clerk in court may, in two 
days after notice hereof, give commiſſion- 
er's name to the petitioner's clerk in court, 
to take your petitioner's plea, anſwer, and 
demurrer, or in default thereof, that your 
petitioner may be at liberty to take out the 
ſaid commiſſion, directed to his own 
commiſſioners. 

And your Petitioner, c. 
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Petition for the Lord Chancellor's Letter miſſiue. 


In Chancery, 


Between A. B. Plaintiff, 
and 
Thomas Earl of and others 
Defendants. 


To the Right Honourable the Lord High Chancellor 
of Great Britain. 


The humble Petition of the Plaintiffs. 


Sheweth, 
That your petitioners have exhibited their bill in this 
honourable court, againſt the ſaid Earl of 
and others, 


Your petitioners therefore moſt humbly pray 
your Lordſhip's letter miſſive, directed to 
the ſaid Thomas Earl of 
deſiring him to appear to, and anſwer your 
petitioner's ſaid bill, on the ſixth day of 
November next. 

And your Petitioners ſhall ever pray, &e. 


Petition 


. oaks 
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Petition for a Subpœna returnable immediately. 


In Chancery. Between A. B. Plaintiff. 
| | C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff, 


Sheweth, 
T hat your petitioner having filed his bill in this honour- 
able court, againſt the ſaid defendant, and the ſaid defendant 
living and reſiding within ten miles of the city of London, 
as by the affidavit annexed appears. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
to take out proceſs of ſubpœna for the ſaid 
defendant to appear to, and anſwer your 
petitioner's ſaid bill, returnable imme- 
diately. | 

And your Petitioner ſhall ever pray, &c, 


Petition for Proceſs of Contempt, returnable immediately, 


Between A. B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff, 


Sheweth, 
| That your petitioner, in Za/ter term laſt paſt, exhibited 
his bill in this honourable court, againſt the defendant, ts 


which the ſaid defendant appeared, but hath neglected to 
put in his anſwer thereto; and the ſaid defendant living 


and reſiding within the diſtance of ten miles from the city 
of London, as by the affidavit annexed appears, 
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Petition. 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to make 
out procels of contempt againſt the (aid 
defendant, for want of his aniwer, return— 


able in mediately, 
And your Petitioner ſhall ever pray, Ce. 


A Petition of Plaintiffs to be admitted in forma Pauperis, 


In Chancery, Between A. N. and others, Complainants, 
C. D. and others, Deſcendants, 


To the Right Honourable the Maſter of the Rolls. 


The humble petition of the Plaintiffs, 


Sheweth, 

That your petitioners having filed their bill in this 
honourable court, againſt the faid defendante, thereby ſet— 
ting forth that 77. 0. tate of in the couty of 

| widow, deceaſed, at the time of her death, 
which happened in #pr:/, 731. Was poilotled of a perſonal 
eſtate, value 1500/. and died inteftate, without iſtue, 
leaving your petitioners, and the deſendants 
and her neareſt reiations, and next of kin, 
to whom her perſoaal eſtate ought to have come, and been 
equally divided amongſt them, accorduig to the ſtatute 
of diſtribution of inteſtate's eitates, 

That the inteſtate dying at aforeſaid, and 
your petitioners living very remote from her, and defendant 
E. wife of defendant B. living with, or near the inteſtate, 


at her deceaſe obtained adminiſtration to her, and ſhe, and 


her ſaid huſband poſſeſſed themſelves of all the inte ſtate's 
perſonal eſtate and effects, and your petitioners being 
entire ſtrangers to the inteſtate's circumſtances, the ſaid 
defendant B. and his wife ſent to the plaintiff N. 56/. and 


to the plaintiff 50 J. ſeparately aſſuring them, that the laid 
3 | | reſpective 
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reſpective ſums, were your petitioner's reſpectiye full dif. 
tributive ſhares of the ſaid inteſtate's perſonal eſtate, and 
at the ſame time ſent general releaſes therewith, which 
your petitioners, upon uch report and allurances, were 
prevailed upon to execute, relying on ſuch aſlurances to 
be true, 

That your petitioners have ſince diſcovered, that the 
faid inteſtate ' died, poſſeſſed of a perſonal eftate, value 
1500 J. as aforeſaid, and that they were impoſed upon in 
the ſaid releaſes, the ſame being obtained by fraud and 
falle ſuggeſtions: and therefore filed their bill in this 
honourable court, againſt the ſaid defendants, to ſet aſide 
the relcaſe further than they extend as diſcharges for 50/, 
and 561. and to have an account of all the inteſtate's 
perſonal eſtate, and that your petitioners may be paid their 
full and diſtributive ſhares, of all the ſaid inteſtate's per- 
lonal eſtate, | 

That the ſaid defendants JI. B. and E. his wiſe, 
have put in their ſeparate anſwers, to your petitioner's 
{aid bill, and the ſaid FH. B. (amongſt other things,) admits 
the ſaid inteſtate died without iſſue, poſſeſſed of a perſonal 
eſtate, of about 1000/1, which he and his ſaid wife poſleſt- 
cd themſelves of, and that the petitioners were intitled 
a5 aforeſaid, and that they received no more than the afore- 
{aid reſpective ſums of 56. and 501. and were induced 
to give releaſes, or diſcharges as aforefaid, which he ſays he 
believes they would not have given, if truly intormed of the 
ſaid perſonal eſtate, and the ſaid E. B. (amongſt other 
things,) admits the ſaid inteſtate died, poſſeſſed of a con- 
ſiderable perſonal eſtate, but inſiſts that your petitioners 
executed general releaſes, to her and her huſband, at 
the times they received the ſaid reſpective ſums of 561. 
and 501. and inſiſts on there being ſufficient diſcharges, 
but has not thought fit to plead the ſaid releaſes, | 

That your petitioners, by reaſon of their poverty, as 
appears by affidavit annexed, are utterly unable to proſe- 
Cute 
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eute their ſaid ſuit, unleſs they be admitted, forma pau- 
peris. 


Your petitioners therefore moſt humbly pray 
your Honour, that they may be admitted 
to proſecute their ſaid ſuit, in forma pau- 
peris and that Mr. EA may be 
aſſigned their counſe} and Mr. 
their Six-clerk. 


And your Petitioner ſhall ever pray, &c. 


I humbly conceive, that the plaintiffs have juſt cauſe to be 
relieved, touching the matters of this poo and for which 
they have exhibited their bill, 

J. A. 


Petition of a Deſendant to be admitted in forma pauperis. 


In Chancery. | Between A. B. Plaintiff. 
| C. D. Defendant. 


To the Right Honourable, the Maſter of the Rolls, 
The humble Petition of the Defendant. 


Sheweth, 
That your petitioner is ſerved with proceſs to appear to, 


and anſwer the plaintiff's bill, but being very poor (as by 


athdavit appears) is by reaſon of ſuch his extreme poverty, 
unable to make his defence thereto, if not permitted to 


defend in forma pauperis. 


Your petitioner therefore moſt humbly prays 
your Honour to admit him to defend this 
ſuit in forma pauperis, and to aſſign him for 
his counſel, Mr. and Mr. 
for his Six-clerk. 

And your Petitioner ſhall ever pray, &c. 
Petition 
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Petition to appoint a Day for an abſconding Defendant te 


appear. 


1a Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff. 


Sheweth, 

That your petitioners ſome times ſince exhibited their 
bill in this court againſt the defendant C. D. and others, 
and in the month of laſt, took out proceſs of ſub- 
pana under ſeal of this court, againſt him the ſaid defendant, 
to compel him to appear to and anſwer the ſaid bill, and 
the utmoſt endeavours have been uſed to ſerve him with 
the ſaid proceſs, and the moſt ſtrict enquiry hath been made 
after him, at his laſt known uſual place of abode, and at 
ſeveral] other places, but cannot find him, to ſerve him; 
and there is reaſon and juſt ground to believe, that he ab- 
ſconds for debt, and to avoid being ſerved with the pro- 
ceſs of this honourable court, and of other courts, as by 
affidavit annexed appears, and in regard the ſaid defen- 
dant has not yet appeared to your petitioner's ſaid bill, 


Your petitioners therefore humbly pray your 
Honour to appoint a ſhort day for the ſaid 
C. D. to appear to, and anſwer your peti- 
tioner's ſaid bill. | 

And your Petitioner will ever pray, Ce. 


Petition 
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Priitio,. for a habeas corpus cum cauſis, at the inſlance of 
the Party taken upon an Attachment, in order that he may 
be turned over to the Fleet Priſon. 


In Chancery. 


Between A. B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls, 


The humble petition of the Defendant, 


Sheweth, 


That the plaintiff having filed his bill againſt your peti- 


tioner, he has appeared thereto, and taken a copy. 


But your petitioner not having put in his anſwer, in 
due time, an attachment iſſued againſt him, upon which 
de has been arreſted, and now remains in the cuſtody of 


the ſheriff of 17ddlzſex. 


Ordered that a writ 
of habeas corpus cum 
cauſis, do iſſue, direct- 
ed to the ſheriff of 
Middicex, thereby com- 


manding him to bring 


the body of the peti- 
tioner into this court, 
on Tueſday next, the 
15th day of July inſtant, 


in order that he may 
_ anſwer his contempt, 
and be diſcharged there- 


from, and otherwiſe be 
dealt with according to 
law. 


Vour petitioner therefore humbly 


prays your Honour, that a 
writ of habeas corpus cum 
cauſis, may iſſue out of this 
honourable court, directed to 
the ſaid ſheriff of the county of 
Aiddleſex, thereby command- 
ing him to bring the body of 
your petitioner into this honour- 
able court, on Tueſday next the 
15th day of July inſtant, in or- 
der that your petitioner may 
anſwer his contempt, and be 
diſcharged therefrom, or may 
otherwiſe be dealt with ac 
cording to law. 

And your Petitioner ſhall e- 

ver pray, &c. 


Petition 
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Petition to renew a Sequeftration. 


Between A. B. Plaintiff. 
= D. Defendant, 


To the Right Honourable the Lord High Chan- 


cellor of Great Britain. 
The humble Petition of the Plaintiff. 


Sheweth, 

That the defendant having refuſed to anſwer your peti- 
tioner's bill, all proceſs of contempt to a ſequeſtration hath 
been ſued out againſt him, and a commiſſion of ſequeſtra- 
tion hath been ſued out, executed and returned, but your 
petitioner hath ſince diſcovered that not above one third 
part of the ſaid defendant's eſtate is ſequeſtred, and that 
the ſaid commiſſion was committed to the hands of a perſon 
therein named, who neglected to ſequeſter the ſaid eftate. 


Your petitioner therefore moſt humbly prays 
your Lordſhip, that he may be at liberty 
to take out a new commiſſion of ſequeſt- 
ration, to ſequeſter the ſaid defendant's 
eltate, directed to new commiſſioners. 

And your Petitioner ſhall ever pray, c. 
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Petition to withdraw a Replication, and amend a Bill upon 
Payment of Twenty Shillings Coſts to ſuch Defendants 
as have anſwered, 


In Chancery. Between 4. B. Plaintiff, 


C. D. and others Defendants, 
'To the Right Honourable, &c. 


The humble petition of the Plaintiff. 


Sheweth, 
That ſome time ſince your petitioner filed his bill in 
this honourable court, againſt the ſaid defendants, to 


| Which they appeared, and anſwered, and your petitioner 


replied, but no witneſſes have been yet examined in the 
ſaid cauſe. 

That your petitioner is ſince adviſed to amend his ſaid 
bill, by adding R. B. a defendant thereto, and for as 
much as this is in your petitioner's own delay, 


Your petitioner moſt humbly prays your 
Honour, that he may have leave to with- 
draw his replication, and amend this bill, 
as he ſhall be adviſed on amending the 
copies of the ſaid bill of ſuch of the de- 
fendants who have anſwered the ſame, your 
petitioner not requiring any anſwer to 
ſuch amended bill, from the ſaid defen- 
dants, who have already anſwered. 


And your Petitioner ſhall ever pray, &c. | 


Pitition 
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Petition to amend a Bill, by adding a Defendant. 


In Chancery. Between A. B. Plaintiff, 
C. D. Defendant, 


To the Right Hondurable the Maſter of the Rolls, 
The humble Petition of the Plaintiff. 


Sheweth, 
That your petitioner filed his bill in this honourable 
court, againſt the defendant in term laſt, 


to which defendant hath appeared and put in his anſwer ; 


upon which your petitioner is adviſed to make E. F. a 


delendant in his cauſe. 


Your petitioner therefore moſt humbly prays 


your Honour that he may have leave 
to amend his bill, by adding the ſaid E. F. 
a defendant thereto. 


And your Petitioner ſhall ever pray, &c. 


Pelition to amend a Pill, on Payment of Twenty Shillings Caſts. 


In Chancery. Between A. B. Plaintiff, and 


C. D. and others, Defendants, 


To the Right Honourable, Se. 
The humble Petition of the Plaintiff, 


Sheweth, 

That your petitioner filed his bill in this honourable 
court, againſt the defendant C. D. and others, the ſaid 
defendant C. D. hath only put in his anſwer thereto, (none 

M m other 
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other of the defendants having yet appeared ;) upon per- 
uſal of whoſe anſwer, your petitioner is adviſed by his 


counſel to amend his bill. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liber- 
ty to amend his bill, upon payment of 
twenty ſhillings coſts, to the ſaid defen- 
dant C. D. or his clerk in court, in 
reſpect thereof. 

And your Petitioner ſhall ever pray, &c. 


Petition for a Plaintiff to diſmiſs his own Bull with Coſts. 


In Chancery. Between A. B. Plaintiff, 
C. D. Defendant, 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff, 


Sheweth, 
That your petitioner exhibited his bill into this honour- 


able court, againſt the defendant, ſince which the ſaid 
defendant hath put in his anſwer ; upon peruſal whereof, 
your petitioner is adviſed to diſmiſs his bill. 


Your petitioner therefore moſt humbly prays 
your Honour, that his ſaid bill may ſtand 
diſmiſſed out of this court with coſts, to 
be taxed by one of the Maſters of this 
court. 


And your Petitioner ſhall ever pray, c. 


Pet ition 
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Petition to withdrew a Plea and Demurrer. 


In Chancery. | Between 4. B. Plaintiff, 
C. D. Defendant, 


- To the Right Honourable the Maſter of the Rolls. 


The humble Petition of the Defendant. 


Sheweth, 

That the plaintiff having filed his bill in this honourable 
court, againſt your petitioner, and your petitioner having 
put in his plea and demurrer thereto, your petitioner is 
ſince adviſed, to make other defence to the ſaid bill, 


Your petitioner therefore prays your Honour 
that he may withdraw his ſaid plea, and 
demurrer upon paying the plaintiff or his 
clerk in court 205. Coſts, 

And your Petitioner ſhall pray, &c. 


A Common Petition te receive Exceptions. 


1n Chancery. | Between A. B. Plaintiff, 


C. D. Defendant. 
To the Ri ght Honourable, Sc. 
The humble Petition of the Plaintiff. 


Sheweth, 85 
That your petitioner having exhibited his bill in this 
honourable court, againſt the defendant, who hath put in 
his anſwer thereto, and your petitioner being adviſed, that 
the ſaid anſwer is inſufficient, in ſeveral material points, 
| M m 2 hath 
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exceptions not coming in by the time limited by the rules 
of this court, the defendant's clerk in court refuſes to 
accept the ſame. 


Your petitioner therefore moſt humbly prays 
your Honour, that the faid defendant's 
clerk in court, may receive the ſaid ex- 
ceptions, non pro tunc. 

And your Petitioner ſhall ever pray, &c, 


Exceptions cannot be ordered to be received as in due 
time aſter three terms from the putting in of the anſwer, 
without ſpecial reaſons, 


Another Petition ts receive Exceptions. 


In Chancery. p Between A. B. Plaintiff. 
C. D. and others, Deſcendants. 


To the Right Honourable, Or. 


The humble pctition of the Plaintiff, 


Sheweth, 

That your petitioner having exhibited his bill in 
this honourable court, againſt "the ſaid defendant and 
others, the ſaid deiendant put in his plea and anſwer, on 
arguing of which plca, on the day of 
laſt, it was ordered, that the ſame ſhould ſtand for an 
anſwer, with liberty to your petitioner to except ſuch 
matters as in the ſaid order are mentioned. 

That your petitioner has many material exceptions to 
offer in purſuance oi the ſaid order, but the drawing up, 
and entering of the ſaid order, and preparing the ſaid ex- 

ceptions, 


4 
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ceptions, which are long, having already run out more 
than the time of courſe, for delivering exceptions, the 
defendant's clerk in court refuſes to accept the ſame. 


Your petitioner therefore moſt humbly prays 
your Honour, that the ſaid detendant's 
clerk in court, may receive your petition- 
er's exceptions, nunc pro tunc. 

And your Petitioner ſhall ever pray, Ce. 


J 


A Common Petition io refer Exceptions. 


Between A. B. Plaintiff. 
C. D. Defendant. 


In Chancery. 


To the Right Honourable, &c. 


The humble Petition of the Plaintiff, 


vheweth, | | 
ho That your petitioner having filed exceptions to the 
defendant's anſwer, and the time for ſubmitting being ex- 
pired | | 
Your petitioner therefore moſt humbly prays 
| your Honour, that it may be referced to 
10 | ; one of the Maſters of this court, to cer- 
and = | tify whether the ſaid defendant's anſwer 
on be ſufficient in the points excepted to, or 
not. 
an And your Petitioner ſhall ever pray, c. 
ſuch | 
s to 
up, 
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Arother Petition is refer Exceptions. 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable, Cc. 


The humble Petition of the Plaintiff. 


Sheweth. | | 

That your petitioner having exhibited his bill in this 
honourable court, againſt the ſaid defendant, he appeared, 
and put in his plea and anſwer thereto; on arguing of 
which plea, on the day of laſt, the 
ſame was ordered to ſtand for an anſwer, with liberty to 
your petitioner to except to ſuch matters, as in the ſaid 
order are mentioned, 

That your petitioner obtained your Honour's order of 
the day of laſt, that the defendant's 
clerk in court ſhould receive exceptions, as in due time; 
and accordingly, your petitioner ſoon after delivered 
exceptions to the defendant's clerk in court, but the ſaid 
defendant hath not ſubmitted to put in a further anſwer, 
although his time for ſo doing is expired, by the rules of 
this court. 


«+4 


Your Petitidner therefore moſt humbly prays 
your Honour, that it may be referred to 
one of the Maſters of this court, to look 
into your petitioner's bill, the defendant's 

plea and anſwer, and your petitioner's ex- 

ceptions, and certify wherein the faid 
plea and anſwer is inſufficient. 

And your Petitioner {ha!l ever pray, &:. 

| Petition 


S111 
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Petition for a Commiſſion de bene eſſe Lefyre 
Defendants appearance. 


Between 4. B. Plaintiff. 
C. D. Defendant. 


In Chancery. 


To the Right Honourable the Maſter of the Rolls. 


The Plaintiff's humble Petition. 


Sheweth, 

That he hath lately exhibited his bill againſt the ſaid 
defendant to perpetuate the teſtimony of Fohn Edwards, 
of, and Elizabeth his wife, and ſued out ſubpœnas 
againſt the ſaid defendants, returnable on the morrow of 
All Souls next enſuing, but he hath not appeared thereto, 
as by the Six Clerk's certificate appears, 

Foraſmuch as the ſaid % Edwards, is now in the 
8oth year of his age, and the ſaid Elizabeth, the wife of the 
laid John Edwards, is in the 0th year of her age, and are 
very weak and infirm, and in all probability not likely 
to live long {as by affidavit annexed appears) and by rea- 
ſon of their great age, may not live to be examined in 
chief, and are very material witneſſes for your petitioner, 
and without whole teſtimony your petitioner cannot pro- 
ceed to a hearing in this ſuit, or defend an action brought 
againſt her in the Court of Common Pleas, 


Your petitioner therefore humbly prays your 
Honour, that ſhe may be ar liberty to ſue 
out a commiſſion to examine the faid 7% 
Edwards, and Elizabeth his wife, as wit- 
neſſes de bene eſſe, for your petitioner, re- 
turnable without delay, directed to her 
own commiſſioners. 

And your Petitioner ſhall ever pray, Sc. 
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Petition to examine à Il itnaſs de bene eſſe before ue joined, 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
'The humble Petition of the Plaintiff, 


Sheweth, 

That your petitioner filed his bill in this honourable 
court againſt the ſaid defendant, whereto he hath appeared, 
but the ſaid defendant living a great diſtance from London 
in the country, he hath obtained time to put in his anſwer, 
till the firſt day of next As: Term. 

That one G. H. of —, gentleman, a very material 
witnels for your petitioner: in this cauſe, and without the 
benefit of whole evidence your petitioner (as he is adviſed) 
cannot ſafely proceed to a hearing of this cauſe, and the 
ſaid G. H. being ſeventy years of age or upwards, and 
from his advanced years not likely to live till he can be 
examined in chief as by affidavit annexed appears. 


Your Petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
forthwith to examine the ſaid G. H. de 
bene e{/e as a witneſs, for your petitioner 
in this cauſe ſaving all juſt exceptions. 

{nd your Petitioner ſhall ever pray, &c. 


Petition 
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Petition for a Subpaena to rejoin, and Service thereof on the 
Clerk in Court, and for a Comimiſſon to examine Witneſſes, 


In Chancery. Between A. B. Plaintiff. 
C. D. and others, Defendants. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff. 


Sheweth, 

That your petitioner filed his bill in this court againſt 
the ſaid defendants, who have appeared thereto, and put in 
their anſwers, to which your petitioner hath replied, and 
is deſirous to ſpeed his cauſe. | 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to take 
out ſubpenas to rejoin, returnable imme- 
diately, and that ſervice thereof on the 
defendants clerks in court may be deemed 
good ſervice on the defendants, and that 
your petitioner may be at liberty to ſue 

out a commiſſion for examination of his 
witneſſes, returnable without delay, and 
that the defendants clerks in court, do 
in four days after notice hereof, join and 
ſtrike commiſſioners names with your pe- 
tioner's clerk in court, or in default thereof, 
that your petitioner may have a commiſ- 
ſion directed to his own commiſſioners, 
with liberty to execute the ſame in term 

time, 

And your Petitioner ſhall ever pray, Oc. 


3 Petition 


ö 
1 
| 
y 


ne tte a I IO in IG x LN TT 


— 3 


8388 


e 
— ————— 


32 andthe: 0h tg AR. 


r 


GIS 47 


- ar — NN 
r LOI 1 Ye TIN WT Sn = 


_ — — 


: 
1 
if 


— 
ESP v1 


œã—5?sſj— —— — 


Va 
1 9 
5 
i 
4 
Hf 
1 
* 

7 


638 Petitions. 


Petition for a Commiſſion to examine Witneſſes, Plaintiff nat 
having ſued out a Commiſſion. 


In Chancery. | Between A. B. Plaintiff. 


C. D. Defendant. 
To the Right Honourable the Maſter of the Rolls, 


The humble petition of the Defendant. 


Sheweth, | 

That the plaintiff obtaincd an order for a fſubpena to 
rejoin, but did not thereby pray a commiſſion for examina- 
tion of witneſſes in this cauſe. 

Foraſmuch as your petitioner hath ſeveral material wit- 
nefles to examine, whoſe evidence (he is adviſed) will be 
material on the hearing of this cauſe. 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to ſue 
out a commiſſion for the examination of 
his witneſſes, returnable without delay, 
and that the plaintiff's clerk in court, may 
1 four days join and ſtrike commiſſioners 
names with your petioner's clerk in court, 
or in default thereof, that your petitioner 
may have ſuch commiſſion directed to his 
own commiſſioners, with liberty to exc- 
cute the ſame in term time. 


And your Petitioner ſhall, &c. 


Petition 
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Patition to join and ſtrite Commiſſioners Names, or in default 
to iſſue a Commiſſion ex parte. 


Between P. C. Plaintiff. - 
C. b. Defendant. 


In Chancery, 


To the Right Honourable, &c. 


The humble Petition of the Defendant. 


Sheweth, | 

That on the Jay of laſt, your petitioner was 
ſerved with an order obtained upon the plaintiff's petition 
of the day of » for a ſulbœnaà to rejoin return- 


able immediately, and that ſervice thereof on your peti- 


tioner's clerk in court ſhould be good ſervice, and that 
the petitioner's clerk in court, thou! in four days after 
notice, join and ſtrike commiitoners names with the plain- 
tiff's clerk in court, or that in default thereof, the plain- 
tiff might ſue out a common, directed to his own com- 
miſſioners. 

That your petitioner upon receiving the ſame, was 
ready to comply with the terms therein mentioned, and 
accordingly applied to the plaintift's clerk in court to join 
and ſtrike commiſſioners names with him, who informed 
your petioner's clerk in court that he had not names, and 
put him off with trifling excuſes. 

That your petitioner has very good reaſon to believe 
that ſuch excuſes were made merely for delay, and in re- 
gard your petitioner hath ſeveral material witneſſes as he 
is adviſed to examine, and is defirous the cauſe ſhould be 
ſpeeded, | 

Your petitioner moſt humbly prays your 
Honour, that the plaintift's clerk in court 
may in four days after notice, join and 
ſtrike commiſſioners names with your pe- 

Livner's 
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tioner's clerk in court, or that in default 
thereof, your petitioner may ſue out a com- 
miſſion for examination of witneſſes di- 
rected to his own commiſſhoners, with li- 
berty to execute the ſame in term time, 
And your Petitioner ſhall ever pray, &c, 


Pelition for his Honour to firite Names, Plaintiff reſiſing ſo 
to do. 


In Chancery. Between A. B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable, Oc. 
The humble Petition of the Defendant. | 


Sheweth, 

That your petitioner obtained an order dated 24th of 
April inſtant, for a commiſſion to examine witneſſes re.urn- 
able without delay, and that the plaintiff's clerk in court, 
ſhould in four days after ſervice thereof, join and ſtrike 
commiſſioners names with your petitioner's clerk in court, 
which order was duly ſerved on the 25th inſtant. 

That the plaintiff's clerk in court did on the 29th in- 
Kant, join with your petitioner's clerk in court, and named 
four commiſſioners, viz. A. B. C. D. E. F. G. H. of 
whom your petitioner has ſtruck out C. D. E. F. and 
your petitioner named 7. K. L. M. N. O. P. 9. but the 
plaintiff's clerk in court now refuſes to . your peti- 
tioner's names. 

Foraſmuch as your petitioner has many material wit— 
neſſes as he is adviſed to examine, and is deſirous to ſpeed 


his cauſe. 
. 


L. M. 
N. 0. 


P. 9, 
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Your petitioner therefore humbly prays your 
Honour would be pleaſed to ftrike out 
ſuch two of your petitioner's commiſſioners 
as to your Honour ſhall ſeem meet. 

And your Petitioner ſhall ever pray, &c. 


Petition to alter a Commi/ſioner”s Name in a Commiſſion to 
examine, and for Liberly to renew the ſame, and for Tims ta 
return it. | 


In Chancery. Between Henry Nenſit, Plaintiff. 
Samuel Sadler, Defendant. 


To the Right Honourable, &c. 
The humble Petition of the Plaintiff. 


Sheweth, 

That your petitioner Iaſt Eaſter vacation took out a com- 
million to examine witnelles, wherein the defendant join- 
ed, but your petitioner was not able to execute the ſame 
curing that vacation, 


That your petitioner is in hopes of executing the ſame 


this vacation, but one of the commiſſioners (to wit) H. IF. 
Eſq; is engaged to be in London, whereupon your peti- 
tioner hath named the perſons ſubſcribed in his room, but 
the defendant, refuſes to ſtrike the ſaid names, in hopes of 
delaying your petitioner, and that the vacation may be 
loſt, | 

T. . 

. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
to alter the commiſſion, and that your 

| | | Honour 
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Honour will be pleaſed to appoint, which 
of the two perſons ſubſcribed ſhall ſtand 
in his room, and that your petitioner may 
be at liberty to renew the ſaid commiſſion, 
and to make the ſame returnable without 

delay. 
And your Petitioner ſhall ever pray, &c, 


Petition to add an Interrogatory or two, but not to examine any 
Il itneſs already examined. 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable, Sr. 


The humble petition of the Plaintiff. 
Sheweth, 


That your petitioner obtained an onder tor a Loon 


ſion to examine witneſſes returnable and ac- 


cordingly examined ſeveral witneſſes, and returned his 
commiſſion ; but before publication paſt, the defendant 
obtained an order for a commiſſion to examine witneſſes 
this vacation, and your petitioner has joined and ſtruck 
commiſſioners names for that purpoſe, but no notice is yet 
given of executing the ſaid commiſſion, 

That your petitioner is adviſed it 1s neceſlary to add an 
interrogatory or two, to his former ſchedule of interroga- 


tories. 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to add 
an interrogatory or two, to his former 

| ſchedule of interrogatories, but ſo as not 

| to 
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to examine any witneſs, that hath already 
been examined. | 
And your Petitioner ſhall ever pray, Sc. 


Petition to be at Liberty to exhibit one or more Interrogatories to 
prove Accounts after Publication paſſed, 


Between A. B. Plaintiff. 
C. D. Defendant. 


In Chancery. 


To the Right Honourable the Maſter of the Rolls, 
The bumble Petition of the Defendant. 


Sheweth, | 

That publication being duly paſſed, this cauſe was ſet 
down for hearing before your Honour, 

Foraſmuch as your petitioner is adviſed to prove the 
execution or ſigning of five different accounts, purport- 
ing to be accounts of the Spurn lights. 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty ta 
examine one or more witneſſes to prove 
the ſame, and to exhibit one or more in- 
terrogatories for that purpoſe. 

And your Petitioner ſhall eyer pray, &c. 
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Petition of Defendant to examine in Term Time, not being 
prayed by the Order for the MR ae to examine Mit- 
neſſes. 


Between 4 B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The bumble Petition of the Defendant. 


Sheweth, 

That on laſt, your petitioner obtained 
an order for a commiſſion to examine witneſſes, in which 
the plaintiff joined, and your petitioner has ſince ſued 
out the ſame, but did not thereby pray to be at liberty to 
execute the ſame in term time, 

Your petitioner therefore kumbly prays your 
Honour, that he may be at liberty to | 
execute the ſaid commiſſion in term time. 

And your Petitioner will ever pray, Sc. 


- 


Petition to examine a Defendant at th: Execution of a Com- 
miſſion to examine Mitngſſes. 


Between A. B. Plaintiff, 
C. D. and others, Defendants. 


To the Right Honourable, the Maſter of Rolls. 


The humble Petition of the Plaintiff, 


Sheweth, 


That iſſue being joined, a commiffion has iſſued for the 
examination of witneſſes in this cauſe, and your petitioner 
15 


Ml. 


nts. 


the 


ner 
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is adviſed that the ſaid defendant C. D. is a very material 
witneſs for your petitioner, and foraſmuch as ſhe is in 
no wiſe concerned in point of intereſt 


Your petitioner humbly prays your Honour, 
that he may be at liberty to examine the 
ſaid defendant C. D. at the examination 
of the ſaid commiſſion, as a witneſs ſor 
your petitioner, ſaving juſt exceptions, 

And your Petitioner will ever pray, Cc. 


Petition to examine a Defendant. 


In Chancery. Between A. B. Plaintiff. 
C. D. and E. F. Defendants. 


To the Right Honourable, &c. 


The humble petition of the Plaintiff. 


Sheweth, 

That iſſue being joined in this cauſe, your petitioner is 
adviſed, that the ſaid defendant E. F. is a very material 
witneſs for your petitioner, and foraſmuch as he is no way 
concerned in point of intereſt 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
examine the ſaid defendant E. F. at the 
examination of witneſſes in this cauſe, 
as a witneſs for your — ſaving 
juſt exceptions. 

And your Petitioner ſhall ever pray, Sc. 
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Petition to enlarge Publication. 


In Chancery. Between A. B. Complainant. 
C. D. Defendant. 


To the Right Honourable, Cc. 
The humble Petition of the Plaintiff. 


Sheweth, | 
That on the inſtant, a rule was entered 


by the detendant's clerk in court, for paſſing publication 
in this cauſe, which rule is not yet expired. 

That your petitioner has not yet been able to examine 
any witneſſes, though he has ſeveral material witneſſes, 
(as he is adviſed,) to examine in this cauſe, without whoſe 


teſtimony, he cannot faicly proceed to a hearing. 


Your petitioner therefore moſt humbly prays 
your Honour, that publication in this cauſe 


may be enlarged till the firſt day of the 


next term, 
And your Petitioner ſhall ever pray, &c. 


Petition to enlarge Publication. 


In Chancery. 
Between A. B. Plaintiff. 
GE Defendant. 


To the Right Honovrable, Sc. 


The humble Petition of the Defendant. 


Sheweth, By oy 
That this cauſe being at iſſue, ſeveral witneſſes have 


been examined on the part of the plaintiff, and this day 
being 


lave 
day 
eing 
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being the day of .- Arule is entered 


by the plaintiff's clerk in court, for paſſing publication 


in this cauſe. 

That by reaſon of your petitioner's, and his ſolicitor's 
illneſs, your petitioner has not been able to examine his 
witneſſes this vacation, although he hath ſeveral very 
material witneſſes, (as he is adviſed) to examine, and in 
regard your petitioner hath no intention to poſtpone the 
ſetting down this cauſe for hearing. 


Vour petitioner therefore humbly prays your 


Honour, that publication in this cauſe 
may be enlarged for a month. 
And your Petitioner ſhall ever pray, &c, 


Petition to enlarge Publication. 


In Chancery, Between Samuel Sadler Plaintiff, 
Henry Williamſon Defendant. 


To the Right Honourable, Cc. 
'The humble Petition of the Defendant; 


Sheweth, 
That a commiſſion has been executed in this cauſe, and 


is returnable, — ſince which the plaintiff hath given a 
rule to publiſh, but the ſame is not yet expired, and for- 


aſmuch as your petitioner hath ſeveral material witneſſes, 
to examine in this cauſe, who live in and about the city 
of London. 


Your petitioner therefore moſt humbly prays 
your Honour, that publication in this cauſe 
may be enlarged for a fortnight, 

And your Petitioner ſhall ever pray, &c, 
Nn 2 Petition 
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Petition to enlarge Publication, ſo as not to Maker ſetting 
down the Cauſe, and for an original and croſs Cauſe to 
come on together, 


Between Henry Ni — Plaintiff. 
Henry Ker ſit, Defendant. 
And the ſaid Heury Kenſit, Plaintiff. 
And the ſaid Henry Williamſon, Defendant 


To the Right Honourable, He. 
The humble Petition of, Sc. 


Sheweth, 
That theſe cauſes being at iſſue, commiſſions were taken 
out and executed, and witneſſes examined thereupon in 


the laſt long vacation, 


T hat your petitioner (the plaintiff, in the original cauſe, 
the twenty-firſt inſtant, cauſed a rule to be given for paſ- 
fing publication in the original cauſe, but having ſeveral 
material witneſſes, (as he is adviſed,) ſtill to examine, and 
your petitioner having conſented and agreed to the ſeveral 
matters contained in the prayer of this petition, your peti- 
tioner's clerks in court having ſubſcribed their names, 
teſtifying ſuch conſent, 


Your petitioner therefore moſt humbly prays 
your Honour, that publication may be 
enlarged in the original cauſe, until the 
firſt general ſeal, after this term, and that 
publication may then paſs in both cauſes, 
ſo as not to hinder the plaintiff in the 
original cauſe, from ſetting down the 
ſame, for hearing this term, and that the 
plaiatiff, in the croſs cauſe, may be at 
liberty to ſet down his cauſe, to be heard 
at the ſame time. 

And your Petitioner ſhall ever pray, Ee, 
Petition 


2 


it 


Se. 
ion 


Petiefons. 549 


Pitition to enlarge Publication, and for a Commiſſion to 
examine Witneſſes. 


Between A. B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable, &c. 


The humble Petition of the Defendant. 


Sheweth, 

That the plaintiff has given rules to produce witneſſes, 
and to paſs publication, as of the laſt term, but has not 
examined any witneſſes, 

That your petitioner hath ſeveral very material witneſles, 
(as he is adviſed) to examine in this cauſe, without whoſe 
teſtimony he cannot ſafely proceed to a hearing, and foraſs 
much as your petitioner lives in, &c. / | 


Your petitioner therefore moſt humbly prays 
your Honour, that publication in this cauſe 
may be enlarged, until the firſt day of 
the next term, and that your petitioner 

may have a commiſſion for examination of 
witneſſes, and that the plaintiff's clerk 
in court may join, and ſtrike commiſſioners 
names, with your petitioner's clerk in 
court, in four days after notice to the 
plaintiff's clerk in court, or that in default 
thereof, your petitioner may be at liberty 
to take out a commiſſion this vacation, 
directed to his own commiſſioners. 

And your Petitioner ſhall ever pray, &c. 
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Petition for a Commiſſion to examine Witneſſes after Caufe 
ſet down. 
Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable, the Maſter of the Rolls. 
The Plaintiff's humble Petition. 


Sheweth, 

That this cauſe being at iſſue, and your petitioners ap- 
prehending it was not neceſſary to examine any witneſſes, 
and no witneſſes being examined for the defendants, pub- 
lication was duly paſſed, and the cauſe ſet down for hear- 
ing, and for that this * is in your petitioner's 
own delay. 

That your petitioners are now adviſed *tis neceſſary to 
prove the execution of ſeveral deeds, and the  witnefles 
thereto live in the country, 


Your petitioners therefore humbly pray your 
Honour, that they may have a commiſ- 
ſion to examine witneſſes in the country, 
returnable without delay, and that the 
defendant's clerk in court may in four 
days after notice hereof, join and ſtrike 
commiſſioners names with your petition- 
er's clerk in court, or in default thereof, 
that your petitioners may have ſuch com- 
miſſion directed to their own commil- 
ſioners, 


And your Petitioners ſhall ever pray, &c 


Petition 


2 
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Petition to ſerve a Subpœna to hear Judgment on a Clerk 
in Court, Defendant abſconding. 


Between A. B, Plaintiff. 
C..D. and others, Detendants. 
To the Right Honourable, Oc. 


The humble Petition of the Plaintiff. 


In Chancery, 


Sheweth, 

That your petitioner's cauſe being ſet down to be heard, 
on the day of next enſuing, 
ſubpenas to hear judgment have been iſſued and ſerved on 
al! the defendants, except the defendant C. D. and the 
laid defendant C. D. abſconding, and concealing himſelf, fo 
that your petitioner is not able to ſerve him with a ſubpæœna 


to hear judgment, in this —_ as by the affidavit annexed 
appears. 


Your petitioner therefore moſt humbly prays 
your Honour, that ſervice of the ſaid ſubpœna 
to hear judgment on the ſaid defendant 
C. D's clerk in court may be deemed 

good ſervice on the ſaid defendant. 

And your Petitioner ſhall ever pray, &c. 


Petition to prove an Exhibit viva voce at the Hearing. 


Between A. B. Plaintiff. 
C. D. Defendant, 


In Chancery, 


To the Right Honourable, Qc. 
The humble Petition of the Plaintiff, 


She weth, 
That this cauſe being ſet down to be heard before your 
Honour, your petitioner is adviſed, it will be neceſſary 
Nn 4 for 
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for him to prove at the hearing thereof, a certain bond 
pearing date the day of 

entered into by the ſaid defendant to your petitioner, in'the 
penalty of 1000 J. conditioned for the payment of 5001. 
with intereſt, | 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
at the hearing of this cauſe, to examine 

one or more witneſs or witneſſes, vivg 
voce, to prove the ſaid bond. | 
And your Petitioner ſhall ever pray, &c. 


Petition that an Anſwer taken in one Cauſe, may be read and 
made uſe of, at the hearing of another Cauſe. 


In Chancery. Between A. B. Plaintiff. 


C. D. net. 


To the Right W Sc. 
The humble Petition of the Defendant. 


Sheweth, 

That your petitioner having exhibited his bill in this 
honourable court, againſt the now plaintiff, for a diſcovery 
of his right and title to the ſeveral premiſſes in queſtion, 
in this cauſe, to which the now plaintiff put in his anſwer. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
to read, and make uſe of the now plaintiff's 
anſwer, put in to your petitioner's ſaid bill, 
at the hearing of this cauſe, 

And your Petitioner ſhall ever pray, &c. 
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Petition that Depoſitions in one Cauſe may be read and made uſe 1 
of at the Hearing of another Cauſe. * ; h 

in 
In Chancery. Between A. B. Plaintiff. i 
C. D. Defendant, 1 
To the Right Honourable, Cc. i 
4 
; vu 
The humble Petition of the Defendant. ' 
| |. 
Sheweth, f 7200 
That one Mr. H. J. a mortgagee of the premiſſes in 1 
queſtion in this cauſe, having ſome time heretofore exhi- 1 
bited his bill to forecloſe in this honourable court, againſt bl 
your petitioner and the now plaintiff, and iſſue being 1 
thereupon joined, ſeveral witneſſes were examined in the A 
ſaid cauſe. 1 
oy 11 
Your petitioner therefore moſt humbly prays 1 
: 1 
your Honour, that he may be at liberty 1 
at the hearing of this cauſe, to read and "i 
make uſe of the depoſitions taken in the 1 
ſaid cauſe, ſaving all juſt exceptions. 1 
And your Petitioner ſhall ever pray, &c. I 
1 
Petition for have to examine Witneſſes after Publication upon 1 : 
the uſual Affidavit, = 
In Chancery, Between 4. B. Plaintiff, i 
«1 
C. D. Defendant. 1 
To the Right Honourable, &c. 1 
The humble Petition of the Plaintiff, 0 
Sheweth, 1 
That publication in this cauſe is paſſed, and the cauſe \j 
is ſet down for hearing before your Honour, but your pe- * 


titioner 1 
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titioner having ſeveral material witneſſes to examine, with- 
out whoſe evidence he cannot ſafely proceed to a hearing, 
and your petitioner, his clerk in court, and ſolicitor not 
having ſeen or inſpected the depoſitions taken in this cauſe, 
or otherwiſe publithed, or cauſed to be publiſhed the ſame, 
as by the affidavit anncxed appears. 


Your petitioner therefore moſt humbly prays 
your Honour, that publication in this 
Cauſe may be enlarged for a fortnight, and 

the cauſe adjourned lor that time. 
And your Petitioner ſhall ever pray, &c, 


For the form of an affidavit to be annexed to this peti- 
tion, vide attidayits, 


Petition that Depoſition may le opened, publiſhed, copied and 
. ſealed up again. | 


In Chancery. Between F. C. Plaintiff, 
G. C. and I. H. Defendants. 


To the Right Honourable the Lord High 


Chancellor of Great Britain. 
The bumble Petition of the Plaintiff, 


Shew eth, 

That your petitioner fled his bill in this honourable 
court againſt the ſaid defendants, and obtained an order 
to examine witneſſes de bene /e, and ſeveral were examined 
by commiſſion in the country accordingly, and particularly 
one Jomes Haines was examined by your petitioner, and 
croſs examined by defendant G. G. on ſuch commiſſion, 
which ſaid James Haines is ſince dead, and the ſaid defen- 
dant having brought an action againſt your petitioner, for 


72 out nature of aclion} for the trial whereof at the Sittings 
after 
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after this preſent Fafter Term, in his Majeſty's Court of 
King's Bench, for the City of London, notice is given. 
Your petitioner therefore moſt humbly prays 
your Lordſaip, that the faid commiſſion 
may be opened by the clerks in court for 
plaintiff aud for defendant G. G. and that 
the depoſition of the ſari mes Haines, 
on his original and croſs examination may 
be publiſhed, copied and examined, and 
then the ſaid commiſſion and depoſitions be 
cloſed and ſealed up again, by faid clerks 
in court under their hands and ſeals, 


And your Petitioner will ever pray, &c. 


¶ conſent to the prayer of the abyve petition, if your Lordſhip 
ſhall think fit to order the ſame. 
F. D. 


Petition to ſet down a Plea to be argued. 


In Chancery, Between A. B. Plaintiff, 
C. D. and others, Defendants. 


To the Right Honourable the Lord High 
| Chancellor of Great Britain. 


The humble Petition of the Defendant C. D. 


Sheweth, 
That in Term laſt, the plaintiff filed 
his bill in this honourable court againſt your petitioner 


and others, ſince which he has thought fit to amend the 
ſame, | 


That 
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titioner having ſeveral material witneſſes to examine, with- 
out whoſe evidence he cannot ſafely proceed to a hearing, 
and your petitioner, his clerk in court, and ſolicitor not 
having ſeen or inſpected the depoſitions taken in this cauſe, 
or otherwiſe publiſhed, or cauſed to be publiſhed the ſame, 
as by the affidavit anncxed appears. 


Your petitioner therefore moſt humbly prays 
your Honour, that publication in this 
cauſe may be enlarged for a fortnight, and 
the cauſe adjourned {or that time, | 

And your Petitioner ſhall ever pray, &c, 


For the form of an affidavit to be annexed to this peti- 
tion, vide attidayits. 


Petition that Depoſition may be opened, publ. ſhed, copied and 
. ſealed up again. 


In Chancery. Between F. C. Plaintiff, 
. C. and H. H. Defendants, 


To the Right Honourable the Lord High 
Chaucellor of . Great Britain. 


The humble Petition of the Plaintiff, 


Shewetn, 

That your petitioner filed his bill in this honourable 
court againſt the ſaid defendants, and obtained an order 
to examine witneſſes de bene eſſ%, and ſeveral were examined 
by commiſſion in the country accordingly, and particularly 
one Jemes Haines was examined by your petitioner, and 
croſs examined by defendant G. G. on ſuch commiſſion, 
which ſaid James Haines is ſince dead, and the ſaid defen- 
dant having brought an action againſt your petitioner, for 


et out nature of ac!:on | for the trial whereof at the * 
| alter 
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after this preſent Zafter Term, in his Majeſty's Court of 

King's Bench, for the City of London, notice is given. 

Your petitioner therefore moſt humbly prays 
your Lordſaip, that the ſaid commiſſion 
may be opened by the clerks in court for 
plaintifF and for deſendant G. G. and that 
the depoſition of the ſail Ves Haines, 
on his original and croſs examination may 
be publiſhed, copied and examined, and 
then the ſaid commiſſion and depoſitions be 
cloſed and ſealed up again, by faid clerks 


: in court under their hands and ſeals, 
And your Petitioner will ever pray, Cc. 


FT canſent to the prayer of the above petition, if your Lordſhip 


ſhall think fit to order the ſame. 
F. D. 


Petition to ſet down a Plea to be argued. 


In Chancery. Between A. B. Plaintiff 
| C. D. and others, Defendants. 


To the Right Honourable the Lord High 
Chancellor of Great Britain. 


The humble Petition of the Defeudant C. D. 


'Sheweth, 
That in Term laſt, the plaintiff filed 
his bill in this honourable court againſt your petitioner 


and others, ſince which he has thought fit to amend the 
ſame, . 


That 
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That in your petitioner, put in his ple 
and aniwer to the ſaid amended bill, which plea the plain- 
tiff hath not yet ſet down to be argued. 


- Your petitioner therefore humbly prays your 
Lordſhip,” that he may be at liberty to ſet 
down his plea to be argued, and that your 
Lordſhip would be pleafed to appoint a 
day for the arguing thereof, 


And your Petitioner ſhall ever pray, Oc. 


Petition to ſet dan Demurrer to be agreed, 


In Chancery. Between A. B. Plaintiff, 
| C. D. Defendant. 


To the Right Honourable the Lord High 
e of Great Britain. 


The N Petition of the Plaintiff. 


Sheweth, 

That your petitioner having filed his bill againſt the de- 
fendant to which he appeared, and hath put in a demurrer 
and anſwer thereto, | 


Your petitioner therefore humbly prays your 
Lordſhip, that the ſaid demurrer may be 
ſet down before your Lordſhip, next after 
the pleas and demurrers already appointed. 

And your Petitioner ſhall ever pray, &c. 


Pæitien 
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Petition to ſet down Exceptions to a Maſter's Report. 


In Chancery. Between A. B. Plaintiff. 
| C. D. Defendant. 


To the Right Honourable the Lord High 
Chancellor of Great Britain. 


The humble Petition of the Plaintiff. 


Sheweth, 

That your petitioner hath lately hled exceptions to the 
report of Mr. XK. one of the Maſters of this Court, made 
in this cauſe, bearing date the day of laſt paſt, 


and depoſited five pounds, as by the ry s certificate 


hereunto annexed appears. 


Your petitioner therefore moſt humbly prays 
your Lordſhip, to appoint a ſhort day for 
the arguing of the ſaid exceptions, 

And your Petitioner ſhall ever pray, Fe 


Petition to ſet down a Cauſe fer hearing. 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant, 


To the Right Honourable, Ce. 


The humble Petition of the Plaintiff. 


Sheweth, 
T hat publication is by order, bearing date the 
day of to paſs in this cauſe the firſt day of next 


term, 
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term, and your petitioner by the ſame order is to procute 
the (aid caule to be ſet down to be heard ſome time within 
the laid term. | 


Your petitioner therefore humbly prays your 


Honour, that this cauſe may be ſet down 
in the paper of cauſes, for the laſt day of 
cauſes within the next term. 


And your Petitioner ſhall ever pray, &c, 


Petition to ſet down a Cauſe for farther Directions on a 
Maſter's Report. 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable, &c. 


The humble petition of the Defendant. 


Sheweth, 
That on the hearing of this cauſe, on the day of 
1784, it was ordered and decreed | as in the 
decree] and after the ſaid Maſter ſhould have made his 
report, ſuch farther order ſhould be made therein as ſhould 


be juit. 
That in purſuance thereof the ſaid Maſter hath made 
his report, bearing date, the day of laſt paſt, in 


relation thereto. 


Your petitioner therefore moſt humbly prays 
your Lordſhip, to appoint a ſhort day for 
the hearing of this cauſe on the faid Maſ- 

ter's report. 
And your Petitioner ſhall ever pray, Cc. 


Petitiin 


of 


HD 


Petition to adjourn a Cauſe, 


In Chancery, Between A. B. Plaintiff, 
C. D. Defendant, 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff, 


Sheweth, 

That this cauſe ſtands 4oth in your Honour's paper for 
hearing, and no briefs are delivered on either ſide. 

And foraſmuch as your petitioner is adviſed by his 
counſel, it is neceſſary to file a ſupplemental bill againſt 
the defendant, who have within a few days taken out 
an adminiſtration to a perſon who had an intereſt, and 
ought to have been a party to the ſuit, 


Your petitioner therefore humbly prays vour 
Honour, that this cauſe may be adjourned 
to the firſt day of cauſes in Trinity erm 
next. 

And your Pctitioner ſhall ever pray, Oc. 


Petition to ſet down a Caufe for rehearing on Defendart's 
Default of Appearance at the Hearing. | 


in Chancery. Between JA. B. Plaintiff. 
C. D. Leſendant. 


To the Right Honourable the Maſter of the Rolls. 


The humble Petition of Defendant, 


Sheweth, | 

That this cauſe came on to be heard the day 

ef laſt, and your petitioner not attending, 
your 
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your Honour made the uſual decree, and your petitioner 
being willing to pay to the plaintiffs the coſts of that day's 
attendance, whenever the plaintiff's clerk in court ſhall 
think fit to deliver your petitioner a bill of the ſame. 


Your petitioner therefore moſt humbly prays 
your Honour to appoint ſome ſhort day for 
the hearing of this ous as to your peti- 

tioner. 
And your Petitioner ſhall ever pray, Cc. 


| Petition to bring on two Cauſes to be heard together. 


In Chancery. Between A. B. C. D. and E. F. G H. 


To the Right Honourable the Lord High 
Chancellor of Great Britain, 


The humble Petition of the ſaid E. F. 


Sheweth, 
That both theſe cauſes are ſet down for hearing, before 


your Lordſhip, and that the cauſe H. B. and C. D. ſtands 
and the cauſe E. F. and G. H. ſtands 
in your Lordſhip's paper of cauſes, 
That both theſe cauſes relate to each other, and are 
proper to be heard together. 


Your petitioner therefore humbly prays your 
Lordſhip, that the ſaid cauſe E. F. and 
G. H. may be brought up to the cauſe 
A. B. and C. D. fo that both may be 
heard together, and the depoſitions taken 
in the cauſe 4. B. and C. D. may be 
read at the hearing of your petitioner's 
cat ſ:, 

And your Petitioner ſhall ever pray, Se. 


M. B. Double Fees are paid on anſwering this Petition. 
Petition 


PA 
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Petition ta reſtore a Cauſe, after firuck out of the Paper to be 
done the ſame or the next Day. 


In Chancery. Between H. B. Plaintiff, 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 


The Plaintiff's humble Petition. 


Sheweth, 
That this cauſe was in the paper for hearing, before your 
Honour, this inſtant, your petitioner's counſel 


not being preſent, the ſame was ſtruck out. 


Vour petitioner therefore humbly prays your 
Honour, that this cauſe may be reſtored 
to its place in your Honour's paper of 
cauſes. 
And your Petitioner ſhall ever pray, Cc. 


Pttition to ſet doꝛun Cauſe on the Equity reſerved after 
= 1/Jue at Law. 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant, 


To the Right Honourable the Lord High . 
of Great Britain. 


's Sheweth, 
That this cauſe was heard before your Lordſhip, the 
Co 15th day of Fuly laſt, when it was ordered that the parties 
ould proceed to a trial at law, at the next aſſize for the 


on 
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county of upon the following iſſue, deviſavit vel non, on 
the will of Elizabeth Swinnerton deceaſed, dated the firſt day 
of February, 1762. and that the plaintiff in this court 
ſhould be plaintiff at law, and the defendant Svoinnerton 
defendant at law with all uſual directions. And that 
the defendant 7. C. ſhould be at liberty to attend 
by counſel on the trial of the ſaid iſſue, and your Lordſhip 
reſerved the conſideration of this ſuit, and of all further 
directions, until after ſuch trial, 

That the ſaid iſſue was tried at the laſt aſſizes for the 
county of and a verdict found for your petitioner. 


Your petitioner therefore humbly prays your 
Lordſhip, that this cauſe may be ſet down 
on the equity reſerved by the ſaid deeree. 
And that your Lordſhip will appoint a 
thort day for the hearing thereof. 

And your Petitioner will pray, &c. 


Petition to ſet down ſfecial Matter upon the Maſter's Report. 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Lord High Chancellor 


of Great Britain. 
'The humble petition of the Plaintiff, 


Sheweth, | | 
That the ſaid teſtator, having devifed his real and per- 
ſonal eſtates, to the ſaid defendants, and to 
deccaſed, to be ſold for payment of his debts, and legacies. 
This bill was brought, to have the ſame fold accordingly, 
with the approbation of Mr. one of the Maſters 
of this honourable court, to whom the ſaid cauſe ſtood re- 
ferred, That the ſaid ſeveral eſtates were 
after- 
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afterwards ſold before the ſaid Maſter, and Mr. 
being reported the beſt purchaſer of a ſhare in the naviga- 
tion of the river Avon at Bath, (part of the ſaid eſtate,) 
at 5401. and being willing to proceed therein, but ſome 
diſputes having ariſen, relating to the ſaid 's 
title to the ſaid ſhare 

It was referred to the ſaid Maſter, to enquire, whether 
a good title could be made to the ſaid ſhare or not, and 
the ſaid Maſter made his report thereof purſuant to the 
faid order, and hath thereby ſtated the ſame ſpecially, 


Your petitioner therefore moſt humbly prays 
your Lordſhip will be pleaſed to appoint 
ſome ſhort day for hearing of the ſpecial 
matter of the Maſter's ſaid report. 

And your Petitioner ſhall ever pray, &c. 


Petition to ſet down a Cauſe on the Equity reſerved by the Decree, 


In Chancery. Between A. B. Plaintiff. 


C. D. Defendant. 
The humble Petition of the Plaintiff. 


Sheweth, 


That by an order made in this cauſe the day of 


an iſſue deviſavit vel non, was directed upon the 
will of E. S. to be tried at the aflizes at A 
That by virtue of different orders, ſuch iſſue being 
tried three times, and verdicts found in favour of the will 
of the ſaid E. . 


Your petitioner thetefore humbly prays your 
Lordſhip, that this cauſe may be ſet down, 
to be heard before your Lordſhip, on 'the 

equity reſerved by the ſaid decree. 
And your Petitioner ſhall, &c. 
O0 2 Petition 
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Petition to ſet down Cauſe on the Equity reſerved on a Caſe 
far the Opinion of the Fuages of K. B. 


Between A. B. and C. D. Plaintiffs, 
4 S. M. S, Widow. 
and /, F. Detendant. 


To the Right Honourable the Lord High Chancellor 
of Great Britain, 


The humble Petition of J. S. and MH. S. 


Sheweth, 

That by the decree made on the hearing of this 3 
it was ordered that a cafe ſhould be WP fg for the opinion 
of the judges of the court of King's Bench, and that the 
queſtion ſhould-be, what eſtate V. S. took under the will 
of F. his father, dated the 7th day of May 1731. and it 
was ordered that all facts neceſſary to bring the matter into 
- queſtion ſhould be ſtated in the caſe, and it was referred 
to maſter MH. to ſettle the ſame, in caſe the parties 
differed. And it was further ordered, that the judges 

of the ſaid court ſhould be attended with the ſaid caſe, 
and the conſideration of coſts, and all further directions were 
reſerved until after the judges of the court of King's Bench 

ſhould have made their certiticate. | 
That in purſuance of the ſaid decree, a caſe was ſettled, 
and came on to be argued in Hilary term laſt, before 
the judges of the court of King's Bench, who have cer- 
tified, that having heard counſel, and conſidered the caſe, 
they were of opinion that V. S. took under the above 
will of S. S. an eftate for liſe, not merged by the 
deviſe to the heirs of his body, but by that deviſe an eſtate- 

tail in remainder veſted in the ſaid . S. 
Your 
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Your petitioner therefore humbly prays your 
Lordſhip, that this cauſe may be ſet down 
to be heard before your Lordſhip on the 
equity reſerved. 

And your Petitioner will ever pay, Ce. 


Petition to refer an Examination to a Maſter, and to tax 
Ceſis upon the Breach of an Order. 


In Chancery. Between A. B. Plaintiff, 
C. D. Defendant, 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff, 


Sheweth, 

That the defendant having been examined on interro- 
gatories touching a contempt laid to his charge for breach 
of an order of this court of the day of 


laſt, your petitioner hath examined witneſſes for proof 
thereof, 


Your petitioner humbly prays your Honour, 
that it may be referred to a Maſter of this 
court, to conſider of the ſaid examination, 
and depoſitions, and to certify whether 
the defendant hath committed the con- 
tempt laid to his charge, and to tax coſts 
according to tne general order in that 
behalf. | 


And your Petitioner ſhall ever pray, &c, 
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Petition for a Return of a Writ of Inquiry. 


In Chancery, Between A. B. Plaintiff. 
| | C. D. Defendant, 


To the Right Honourable the Maſter of the Rolls, 
The humble Petition of the Defendant. 


Fheweth, 

That your petitioner was this day ſerved with the in⸗ 
junction of this court, to ſtay his proceedings at law for 
the matters here in queſtion with the uſual clauſe of liberty 
in default of a plea to enter up judgment, with ſtay & 
Execution. 

That there being default of a plea, your petitioner ſigned 
interlocutory judgment, and a writ of inquiry iſſued, and 
was long ſince delivered to the ſheriff who executed the 
ſame this day. | | 

That without a return of the writ, your petitioner cany 
pot have a final judgment. | 


Your petitioner therefore humbly prays 
your Honour, that he may be at liberty to 
call for the return of the ſaid writ, and to 

enter up a final judgment, he being wil- 
ling to ſtay execution according to the 
ſaid injunction. 
And your Petitioner ſhall ever pray, Cc. 


Petition 
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wt 


Petition that Service of an Order niſi on the Clerks in 
Court may be good Service. 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. - 


To the Right Honourable, &c, 
The humble petition of the Plaintiff. 


: 

; ' 
| | 
Sheweth, | 
ji 


That by the decree made on hearing of this cauſe the 
| day of 1784. it was referred | 
to Mr. T——, one of the Maſters of this court, to com- ö 


pute what was due to your petitioner for principal, intereſt, | 
and coſts, for the ſum of 5001. ſecured to your Petitionen: | 


on the premiſes in queſtion, in this cauſe. 
That the ſaid Maſter, by his report dated the 

day of | 1785. certified to be due to your 

petitioner, (on his ſaid ſecurity) the ſum of 700. for 

his principal, intereſt and coſts, and your petitioner having 

on the day of 1785. obtained 

an order of this court, to confirm the faid report (unleſs 

cauſe) he has not been able to get the {aid order ſerved upon 
the ſaid ſeveral defendants, by reaſon the ſaid deiendants 

are many in number, live at a great diſtance from each 

other, as by the affidavit annexed appears, 


Your petitioner therefore moſt humbly prays 
your Honour, that ſervice of the ſaid order 
on the ſeveral clerks in court, (who are | 
concerned for the ſaid ſeveral defendants - | 
in this cauſe) may be deemed good fervice ; 

on the ſaid ſeveral defendants. | 
And your Petitioner ſhall ever pray, &c. 
1 A 904 Petition 
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Petition that ſerving Writ of Execution on Clerk in Court of 
abſconding Defendant, may be good Service on him. 


Ln Chancery. Between A. B. Plaintiff, 
| C. D. Defendant. 
To the Right Honourable the Maſter of the Rolls. 


The humble Petition of the Plaintiff. 


Sheweth, 


That by a decreta] a made on hearing this cauſe, it 
was referred to a Maſter to take an account of all dealings 
and tranſactions, between your petitioner and defendant ; 
and that what the Mafter ſhould find to be due on balance, 


thould be paid accordingly, 


That Maſter by his report dated certified 
there was due from defendant to your petitioner on balance 


of the aforeſaid account, the ſum of 


That by an order dated ſaid report was 
confirmed, unleſs cauſe, and an affidavit of defendant le- 
creting himſelf, by your Honour's order, dated 


It was ordered that ſervice of the laſt mentioned order on 
defendant's clerk in court ſhould be good ſervice, and by 


order of ſaid report was abſolutely con- 
firmed. 

That in order to enforce obedience to the ſaid decree on 
the day of your petitioner caufed a 


writ of execution of ſaid decretal, and other orders, and 
Maſter's report to be ſealed, and from that time to this, 


hath uſed repeated endeavours to ſerve defendant there- 
with, but he fo ſecretes himfelf, that your petitioner hath 


not been able ſo to do, as by affidavit annexed appears, 


Your petitioner therefore moſt humbly prays 
your Honour, that leaving a copy of ſaid 
writ 


Petitions; 86g 


Writ of execution, at defendant's houſe, 
together with ſervice thereof on his clerk 
in court, may be deemed good ſervice 
on ſaid defendant. 

And your Petitioner will ever pray, &s 


Petition to enter a Decretal Order nunc pro tunc, 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 


The humble Petition of 


Sheweth, | 
That upon the hearing of this cauſe, the day 


of a decree was pronounced, which has ſince 
been drawn up, and paſſed by the regiſter, but the time 


for entering the ſame being elapſed by the rules of the 
court, : | 


Your Petitioner therefore humbly prays your 
Honour, that the ſaid decretal order may 
be entered, nunc pre tunc. 


Ani your Petitioner ſhall ever pray, &c. 


Petition to ſign and inrol a Decrze, nunc pro tunc. 


In Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 


The humble Petition of the Plaintiff. 
Sheweth, 


That the time for ſigning and inrolling the decree in 
this cauſe is elapſed according to the ſtrict rules of the 


Court, 
Your 
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: Your petitioner thereſore humbly prays your 
Honour that he may be at liberty to ſign 
and inrol the ſaid decree, nunc pro tunc. 

And your Petitioner ihall ever pray, &c, 


Petition to enlarge Time for Payment of Money. 


Between A. B. Plaintiff. 


In Chancery, OR ee 
15 D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The Humble Petition of 


| Shewerh, 


That on the laſt your Honour was pleaſed 


to order your petitioners, to bring into this court, the 


ſum of within a fortnight then next, and there- 
upon, the injunction to be continued to the hearing. That 


the matter ariſing in your petitioners have 


not been able to get the ſame money returned, but the 
defendant having three ſeveral judgments for 


each againſt your petitioners on bail bonds, they have very 
good ſecurity, and your petitioners ſhall ſpeedily get ine 


money returned, and paid into court. 


Your petitioner thercfore humbly prays your | 
Honour, to enlarge the time for- bringing 
the ſaid money into court, till the 
inſtant, and to ſtay all proceedings in the 
mean time, 

And your Petitioner ſhall ever pray, &c, 
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On 


on payment of the principal ſum of Bool. and intereſt 
by the ſaid John Shepherd and Dame Elizabeth Saluiſbury, 


ur or either of them, their or either of their heirs, executors, 
adminiſtrators or aſſigns to the ſaid J. C. his heirs, and 


ir 
n 

Petition fir an Infant Truſtee to convey, purſuant to Stat. 7. Ann, 
0 

To the Right Honaurable, &c, 
The humble Petition of NH. C. Widow, and 
Adminiſtratrix of J. C. Eſq; deceaſed, 

Sheweth, 
8. That by indentures of leaſe and releaſe, bearing date 

the 2b and 27 days of July, 1775. the ſaid releaſe being 

tripartite, and made between Fervaſe Jones, of Offley in 

the County of Hertford Clerk, of the firſt part, 7%n Shepherd, 
* and Dame Elizabeth Saluiſbury, (of the fame place) of the 
_ ſecond part, and your petitioner's ſaid late huſband by the 
5 name and deſcription of J. C. of, Oc. of the third part, 
at reciting as therein is recited, and that for the conſider- | 
ve ation therein metioned, the ſaid Fervaſe Jones did grant | 
ne releaſe, and convey, and the ſaid John Shepherd, and 

Dame Elizabeth Saluiſbury, did ratify and confirm unto the i 
ry ſaid J. C. all, &c. to hold unto the ſaid 7. C. his heirs and | 
M aſſigns, ſubject to a condition, or proviſo, for redemption ; 


17 | 
: aſſigns, on the 27th day of December then next. | 
Tee That the ſaid money was not paid according to che | 
ſaid proviſo or condition, and there now remains juſtly 
4. | due, and owing to the eſtate of the ſaid J. C. upon the 
| ſaid mortgage, the ſaid ſum of 8007. with an arrear 

of intereſt, 


That the ſaid J. C. the mortgagee, is lately dead in- 
teſtate, leaving I. C. his ſon and heir at law, an infant, 
under the age of 21 years, and your petitioner being the 

| widow 


198 


' 


4 
1 : 
vn 
. 
1 
5 
1 
> 
4 
: 
Ky 
2 
oi 
is 
| 
in 
Vt 
. 
* 
i 1 
i? 
* 
175 
* 
4 
LA 
”J 
*- 
org 
+7 
” 
$4 
4 
op; 
1 
* 
. 
4 
1 


5 D 


WOW Loader YT HARM Keg did hn —— 


. TI rr 


# 
5 
5 
5 
* 


872 Petitions. 


widow of the ſaid J. C. deceaſed, hath duly obtained 
letters of adminiſtration of his perſonal eſtate, and is there. 
by, amongſt other things, become intitled to the principal 
money, and intereſt, now remaining due on the ſaid mort- 
gage. 

That your petitioner is adviſed, that the ſaid J. C. the 
infant, is a truſtee of the legal eſtate of the ſaid mortgage, 
for the benefit of your petitioner, and enabled to convey 
within the intent and meaning of the ſtatute made in the 
ſcventh year of her late majeſty queen Anne, intitled, an act to 
enable infants who are ſeized, or poſſeſſed of eſtates in fee, 
in truſt, or by way of mortgage, to make conveyances of 
ſuch eſtates. | | 


Your petitioner therefore humbly prays your 
Honour will be pleaſed, to order the ſaid 
I. C. the infant, to convey his legal 
eſtate in the ſaid mortgaged premiſſes, to 
your petitioner, or as ſhe ſhall direct, or 
that your Honour will make ſuch other 
order to your petitioner's relief as to your 
Honour ſhall ſeem meet. 

And your Petitioner, Cc. 


Petition for a Perſon come of Age, to enlarge Time for ſhewing 
Caufe againſt a Decree. 


Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Defendant. 


Sheweth, 


That upon hearing this cauſe before your Honeur, the 
day of 1780. your petitioner being 
3 then 
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then an infant, it was, (amongſt other things) decreed, 
that in default of your petitioner's paying what ſhould 
be certified due to the plaintiff, for principal, intereſt, 
and coſts, on the mortgaged premiſſes in queſtion, at ſuch 
time, and place as the Maſter ſhould appoint, that then 
your petitioner might be abſolutely forecloſed of all equity 
of redemption to the ſame, unleſs your petitioner (being 
the heir at law) upon ſervice of a ſubpana for that 
purpoſe, ſhould within ſix months after he attains his 
age of twenty-one years, ſhew good cauſe, to the contrary. 

That your petitioner, about three months ſince, attained 
his age of twenty-one years, and hath been ſerved with 
a ſubpena accordingly. 

"That by reaſon of the vacation, your petitioner cannot 


apply to ſhew caule againſt the ſaid decree, (if he ſhould be 


adviſed ſo to do) and for that, the plaintiff cannot be a 


iufferer, being in potleſſion of the premiſſes; 


Your petitioner therefore moſt humbly prays your 
Honour, that he may have till the end of 
the next term, to ſhew cauſe againſt the 
ſaid decree, and that in the mean time, 
the ſaid plaintifts . may be ſtayed from 
making the ſaid decree abſolute, againſt 
your petitioner. 

And your Petitioner will ever pray, Ce. 


Petition ſer a Solicitor to deliver his Biull and to tax the fame, 


li Chancery. Between A. B. Plaintiff. 
C. D. Defendant. 


To the Right Honourable the Maſter of the Rolls, 
The humble Petition of the Defendant, 


Sheweth, | = 
Thar your petitioner having employed Mr. 7. B, one of 
me ſolicitors of this honourable court, to deſend this ſuit 
for 


37 Petitfotis: 


for your petitioner, and alſo employed him in divers ſuits 
at law, and in other matters, as your petitioner's ſolicito? 
and attorney. 

That the ſaid Mr. 7, B. hath, from time to time, in 
the courſe of his tranſacting your petitioner's buſineſs, as 
an attorney, and ſolicitor as aforeſaid; got into his hands, 
and received divers ſums of money to a conſiderable 
amount, belonging to your petitioner, and much more than 
ſufficient, (as your petitioner apprehends,) to pay, and 
ſatisfy his bill of fees, and diſburſements. 

That your petitioner hath frequently applied to, and 
requeſted the ſaid Mr. I. B. to make out his ſaid bill of 
fees, and diſburſements, and deliver the ſame to your peti- 
tioner together with all deeds, papers, writings, and vouchers 
belonging to your petitioner, which the ſaid Mr. I. B. 
hath hitherto declined to do. | 

That your petitioner is willing and deſirous, and hereby 
ſubmits to pay to the ſaid Mr. I. B. what, (if any thing,) 
ſhall appear to be due to him, on the taxation of his ſaid 
bill of fees and diſburſements. 


Your petitioner therefore prays your Ho- 
nour that the ſaid Mr. I. B. may in a 
fortnight after notice hereof, deliver to 

i your petitioner a bill of all ſuch fees and 
diſburſements, as he claims to be due to 
him in this and all other cauſes and mat- 
ters wherein he has been employed as ſo- 
licitor or attorney. for your petitionerz 
and that it may be referred to one of the 
Maſters of this honourable court, to tax 
ſuch bill, and that the ſaid Mr. J. B. may 
produce before the ſaid Maſter, on oath, 
as the ſaid Maſter ſhall direct all papers, 
and writings in his cuſtody or power relat- 
ing to ſuch bill, or any of the items or 
charges therein, and that he may be ex- 

amined 
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amined upon interrogatories, touching the 
ſame, and otherwiſe as the Maſter ſhall 
direct. And that upon your petitioner pay- 
ing the ſaid Mr. 7. B. what ſhall appear to 
be due to him, on taxation of the ſaid bill, 
or in caſe ſuch bill ſhall appear to be al- 

ready paid, he may deliver to your peti- 
tioner on oath, all deeds, papers and 
writings in his cuſtody, on power belong- 
ing to your petitioner. And if it ſhall 
appear that ſuch bill is over-paid, that the 
ſaid Mr. 7. B. may refund, and pay unto 
your petitioner what ſhall appear to have 
been over- paid. 

And your Petitioner ſhall ever pray, Cc. 


Petition to tax Solicitor's Bill delivered. 


In Chaneery, Between A. B. Plaintiff, 
C. D. Defendant. 


| To the Right Honourable the Maſter of the Rolls, 
| The humble Petition of the Plaintiff. 


oheweth, 

That your petitioner employed Mr. 4. B. one of the 
ſolicitors of this court, to proſecute this ſuit, and to pro- 
ſecute and defend divers other ſuits, as your petitioner's 
ſolicitor, | 

That the ſaid A. B. hath delivered unto your petitioner 
a bill of his fees, and diſburſements, in which your peti- 
tioner is adviſed, there are many extravagant over-charges, 

That your petitioner hath at divers times, paid the ſaid 
A. B. ſeveral ſums of money on account of his ſaid bill, 
which your petitioner apprehends, amount to much more 
than what would be coming due to the ſaid 4, B. on 2 
fir taxation of his ſaid bill, 

| That 


576 


That your petitioner is willing, and doth hereby ſub- 
mit to pay the ſaid A. B. what (if any thing) ſhall appear 
to be due to him on the taxation of his ſaid bill, | 


Your petitioner therefore moſt humbly prays 


your Honour, that it may be referred to 


one of the Maſters of this honourable court, 


po 


to tax the ſaid bill. And that the ſaid A. 
B. may produce before' the Maſter, upon 
oath, as the Maſter ſhall direct, all papers, 
and writings, in his cuſtody, or power 
relating to his ſaid bill, or any of the 
items or charges therein, that he may be 
examined upon interrogatories touching 
the ſame, and otherwiſe as the Maſter 
ſhall direct, and that upon your petitioner's 
paying the ſaid A. B. what ſhall appear 
to be due to him, on the taxation of the 
ſaid bill, he may deliver unto your peti- 
tioner upon oath, all deeds, papers, and 
writings in his cuſtody, or power, belong- 
ing to your petitioner, and if it appear the 
ſaid bill is overpaid, that he may refund, 
and pay your petitioner what he is over- 
paid, and that all proceedings at law againſt 
your petitioner, on account of the ſaid 
bill may be ſtayed until the Maſter ſhall 
have made his report, 
And your Petitioner, &c, 
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To vacate Recognizance of Receiver and his Sureties. 


In Chancery. Between A. B. Plaintiff. 
and 
C. D. Defendant. 


To the Right Honourable, Oc. 
The humble Petition of C. K. 


Sheweth, 

That by order made in this cauſe dated roth June laſt, 
it was referred to Mr. Pepys, to appoint a receiver of the 
rents and profits of the teſtator's real eſtates, and purſuant 
thereto, the ſaid Maſter appointed your petitioner receiver 
thereof, 

That on the 15th day of Zune, your petitioner, together 
with H. B. and B. K. entered into a recognizance to 
the Right Honourable the Maſter of the Rolls, and Peter 
Holford Eſq; then one of the Maſters of this court, in the 
ſum of 500/. each, conditioned for your petitioner's duly 
and annually accounting for what he ſhould receive out of 
the rents and profits of the ſaid eſtates, and anſwering and 
paying ſame, according to the directions of the court. 

That your petitioner hath paſſed his accounts down to 
Lady-day laſt, and the ſaid Maſter certified there then re- 
mained in your petitioner's hands, on the balance of his 
account the ſum of J. which belonged to the de- 
tendant C. D, ; 

That by an order made in this cauſe, dated 6th day of 
July laſt, it was ordered, that your petitioner ſhould deliver 
to the defendant C. D. poſſeſſion of ſo much of teſtator's 
real eſtate, as then remained unſold, and that he ſhould 
pay to ſaid C. D. the ſaid ſum of J. the balance 
remaining in your petitioner's hands as aforeſaid, and there- 
upon he was to be diſcharged from the ſaid receiverſhip, 
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and be at liberty to apply to the court to have the recog- 
nizance entered into by him, and his ſureties vacated, 

That poſſeſſion of ſaid teſtator's real eſtate then remain- 
ing unfold, hath been accordingly delivered to ſaid C. D. 
and faid balance of /. reported to be in the hands of 
your petitioners, hath alſo been paid to ſaid C. D. purſuant 
to ſaid order, | 


Your petitioner therefore prays your Honour, 
that the recognizance entered into, by 
your petitioner, and his ſaid ſureties, as 
aforeſaid, may be vacated, and that the 
proper officer may attend your Honour 
with the record of the ſaid recognizance 
tor that purpoſe. 

And your Fetitioner will, &c, 


Petition for further adjourning cauſe. 


In Chancery. Between D. . Plaintiff. 
C. M. his Wife, and others, Defendants. 


To the Right Honourable the Maſter of the Rolls. 
The humble Petition of the Plaintiff. 


Sheweth, 

That your petitioner having procured his cauſe to 
be ſet down to be heard before your Honour for Eaſter 
term laſt, your petitioner ſerved all the defendants (except 
the defencant C. HM.) with ſulpœna to hear judgment, but 
the ſaid C. M. being a perſon very difficult to be met 
with, your petitioner could not ſerve him with ſulpœna 
to hear jud gment, and thereupon your petitioner obtained an 
order, bearing date the 1cth day of May laſt, to adjourn this 
cauſe to the 1| day of cauſes in Eaſter term next, and ac- 
cordingly your petitioner took out another ſubpana to hear 

3 judgment 


udgment the 28th of this inſtant April, in hopes your petiti- 
oner ſhould have been able to have ſerved him therewith, 
but ſaid C. M. having no ſettled place of abode, and be- 
ing ſo very difficult to be met with, your petitioner hath, 
not been able to ſerve him with the laſt mentioned ſub- 
pena, although your petitioner hath uſed all poſſible means 
for that purpoſe, and in regard the adjourning this cauſe 
is in your petitioner's own delay, and ſtands laſt in your 
Honour's paper for the day of cauſes in the enſuing term. 


Your petitioner therefore moſt humbly prays 
your Honour, that this cauſe may ſtand 
further adjourned to the firſt day of cauſes 

in Trinity term next. 


And your Petitioner ſhall ever pray, &c. 


In cauſes where the Crown is intereſted, it is neceſſary 
to make the Attorney-general a party, and none of the 
King's counſel can be retained to plead againſt the Crown, 
without firſt obtaining an order from his Majeſty for that 
purpoſe, which is done by petition in the following manner, 


To the King's moſt excellent Majeſty. 
The humble Petition of A. B. and others, 


Sheweth, 
hat your petitioners are plaintiffs in a cauſe in Chan- 
cery, wherein your Majeſty's Attorney-general and others 
are defendants, That your petitioners have all along adviſed 
vith your Majeſty's Solicitor-general, and T. C. eſquite, 
two of your Majeſty's counſel learned in the law, but for- 
ſmuch as they cannot plead in the ſaid cauſe, without 
our Mzjeſty's royal licence to the ſaid Mr. Solicitor-ge- 
eral and T. C. eſquire, to be of counſel for them in the 
laid Cauſe. 
Your Petitioners therefore humbly pray your 
Majeſty will be graciouſly pleaſed to grant 
Pp 2 you 
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your royal licence for the ſaid Mr. Soli- 
citor-general, and the ſaid 7. C. eſquire, 
to be of counſel for your petitioners in 
the ſaid cauſe, as often as there ſhall be 
occaſion 


And your Petitioner will ever pray, &c. 


This petition is wrote upon unſtamped paper, and 
carried to the office of one of the Secretaries of ſtate, 


Here follows the order upon the above petition. 


Whereas A. B. &c. have by their petition humbly re- 
preſented unto us, that they are plaintifts in a cauſe in 
Chancery, wherein our Attorney-general and others are 
defendants, and that they. all. along have adviſed with our 
truſty and well beloved Solicitor-general and T. C. eſquire, 
two of our counſe} learned in the law, But foraſ- 
much as they cannot plead for the petitioners in the ſaid 
cauſe, without our royal licence diſpenſing therewith, they 
have therefore moſt humbly prayed us to grant our royal 
licence to. our ſaid Solicitor-general and 7. C. to be of 
counſel for them in the ſaid cauſe, we are graciouſly pleaſed 
to condeſcend to their requeſt, and do accordingly hereby 
diſpenſe with our faid Solicitor-general and T. C. and 
give them power, licence and permiſſion, to appear in the 
behalf of the ſaid A. B. &c. to be of counſel for them in 
the ſaid cauſe, as often as there ſhall be occaſion, 


Given at our court at Saint James's, the 
day of 1785, in the twenty-fifth year 
of our reign, 5 
By his Majeſty's command, 


Sidney. 
Solicitor-general and 7. C. eſquire, 
licence to plead. 


- 


This order muſt be ſhewn to the counſel permitted to 
plead thereby, at the time their briefs are delivered. 


TUrit 


Crit of Certiozari. 


Certiorari is a writ out of Chancery directed to an 
A inferior court of record to remove and certify the 
record of a caule, | | 

Two plaintiffs here ſue for lands in the County Palatine 
of Durham; one of them lives in Middliſeæx, and the other 
is an old infirm man, and unable to follow the ſuit ; 
therefore a certiorari was granted to the Chancellor of 
Durham, to certify the proceedings depending before him 
into this court. Chan, Rep. 68. (Vide certiorari bill.) 


Arwrit of certiorari. 


GEORGE the third, &c. To the Mayor and Al- 
dermen of London, greeting. We willing, for certain 
cauſes, to be certified of and upon a certain petition or 
bill of complaint before you, againſt C. D. and E. F. at 
the ſuit of J. B. lately exhibited and now depending, 
commanding you that the petition or bill aforeſaid, with 
all things touching the ſame, by whatſoever names the 
parties aforeſaid, or any, or either of them, are or is ſet 
down, before us in our Chancery, truly, fully and ex- 
actly, as in your cuſtody they now remain, under your 
ſeals diſtinctly and openly to ſend immediately, and this 
writ, that further thereof ye may cauſe to be done, that 
which of right ought to be done. Witneſs ourſelf at 
Heſtminſter the day of in the year of our 
reign. 


Sewell Winter. 


Indorſed By the Lord High Chancellor of Great Britain. 
T.-C. 


In the matter of C. D. and another, 
Pp 3 21 Feb, 


— — 
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21 Feb. 1784. This writ allowed by the court (mean- 
ing the Lord Mayor's court.) 


'The execution of this appears in a certain ſchedule 
annexcd, | 


The anſwer of Sir , Ent, Lord Mayor, and the 
Aldermen of the City of London, 
| Birch, Cierb. 


Mrit 
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Crit of Injuncion. 


N (a) injunction is a remedial writ in nature of a 
prohibition; to obtain which, the party's right or 
injury, applying for ſame, muſt be certified to the court. (b) 
All injunctions are always obtained by order, upon mo- 
tion, either upon matter confeſſed in the"anſwer, or upon 
ſome matter of record, or on ſome deed, writing, or other 
evidence produced in court; except thoſe injoining from 
committing waſte, or cutting down trees, which may be 
granted in the long (e) vacation upon petition. 

Injunction after anſwer is never obtained without giv- 
ing two days notice thereof, in writing, to de fendant's 
clerk in court, in order that he may, by his counſel, 
defend ſame, if he chuſes ſo to do. 

It may be obtained after anſwer and b rrer, on 
amended (d) bill: So it may where defendant cannot be 
found, to be ſerved with a ſ/ubpena. 

If injunction be granted on merits, or ſpecial cauſe of 
equity, the ſame commonly ſtands till the hearing, unleſs 
plaintiff delays his ſuit. 

If defendant doth not appear in time, then you may 
draw and ingrols an affidavit of ſerving the ſubpana, and 
let it be ſworn and filed; upon which you get an attach- 
ment iſſued for want of an appearance; and then you give 
inſtructions to counſel to move thereon for an injunction, 
which is granted of courſe, 


— 
— — _ —— — 


(a) In order to procure injunction, an affidavit, verifying alle- 
gations of bill, is admitted to be read. Bunb. Rep. 35. pl. 54. 
will be granted for one defendant againſt another. 

() 2 Vern. 276. 

(e) See injunctions againſt waſte, * timber, &c. 

(4) Gilb. Chan. 183. | 
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But if the defendant (e) appears in time, and does not 
anſwer in time, then on attachment for want of an an- 
ſwer, or upon the defendant's craving a dedimus to anſwer 
in the country, or a defendant getting time to anſwer, an 
injunction will be granted of courſe, which is generally 

until anſwer and other order. 

But after appearance and anſwer in time, the court 


muſt be applied to for an injunction on the merits; in 
which caſe you muſt draw a brief of the pleadings for 
counſel, and give a notice of motion in writing for ſuch 
injunction to the deſendant's clerk in court. 

An injunétion upon an attachment, dedimus, or upon the 
defendant's praying time to anſwer, does not extend to 
tay proceedings in the ſpiritual court, without ſpecial or- 
ger. P. All. Rep. 301. 

Injunctions are u. ually granted in the cafes, and for the 
purpoſes following, vix. 


1. To flay proceedings at law. 
. Waſle or damage to freepum, by felling timber, pulling 
" nk builiinns, &c. 

3. To yield up, quiet, or continue paſſeſſion of . &c. 

4. To quiet poſſiſſton before hearing. 

5. Againſt coutiuuing nuiſances. 

6. Ty prevent muitiplicity of ſuits. 

7. In gettment cates. 

8. To lay building ; and he rein of ſtopping up ancient lights. 

9. On patents, &c. (/ | 


—_— 


4 (% Aſter appearance no ſpecial injunction can be obtained 
without notice, 2 Vez. Rep. 112. | 

(f) As to reſtrain from ſelling a place; to prevent uſing an 
old road; from copying, engraving, &c. and felling of prints. 
Barnard, Chan. Kep. 211. to injoin the printing or vending 


; printed copies of books, fee 2 Black. Com. 407. 4 Vin. Abr 
4 278. pl. 3. 279. 2 Atk. Rep. 142, 143. 342. Bur, Lit 
1 Prop. 19. 27, 28. 31. 33, 34.61, 96, 97.121. | 
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1. To flay Proceedings at law. 


A bill for this injunRion uſually ſuggeſts (a) ſome rigor- 
ous proceedings (b) at law, begun or threatened by de- 
fendant ; or that he ought to be diſcharged from ſuit in 
queſtion, by reaſon that debt is ſtale, and defendant hath 
ſlept long; or that debtor and creditor have been both 


dead long before action brought. If, on ſervice of this 


injunction. defendant hath not commenced his action, 
he cannot ſue out proceſs. If he hath, but not ſerved 
ſame, or in caſe he hath, but hath not delivered 
(c) or filed any declaration, he cannot proceed. If there 
be a declaration, he may call for a plea, and for want 
thereof ſign judgment. If cauſe be at iſſue, he may go to 
trial ; if that hath been had, and verdict obtained, he 
may proceed to judgment, and (d) affirm, if error hath 
been brought ; but if judgment hath been executed, and 
debt and coſts levied thereon, ſheriff cannot pay ſame 
to defendant, execution being (e) ſtayed till anſwer, and 
further order. : 
This injunction is granted of (/) courſe, and if de- 


ſendant be guilty of a breach thereof, upon being ſerved 


therewith, court will commit him for contempt, as if 
there had been no clauſe therein of liberty for calling for 
plea, Cc. 


5 — 


— 


(a) Where a bill ſuggeſts, that ſuit at Jaw is againſt con- 
ſcience, if defendant is in contempt, for not anſwering, or prays 
time; it is held by this court to be contrary to conſcience, to 
proceed at law in the mean time, and therefore it enjoins. 

(2) Stays them, after election to proceed in this court, 


(c) 2 Kel. Rep. 17. pl. 15. 
(4) On Motion. Chan. Ca. 448, 
(e) And that only touching the matters in queſtion between 
the parties. In Exchequer all proceedings are ftayed, be the 
cauſe in what ſtage it may. 


J) Gilb. Chanc. 194. 


This 
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This injunction is granted for bankrupt, on produc- 
ing his certificate, for ſuing him after ſame allowed and 
confirmed, and ſo it will on proſecution for equivocal 
perjury till hearing. | 

A. (g) diverted a watercourſe, which put B. to great 
Expence in laying of ſooths, Cc. and diverſion being nui— 
ſance to B. he brought an action, againſt which injunction 
was granted upon bill exhibited for that purpoſe ; it being 
proved that B. did fee the work when carrying on, and 
connived at it, without ſhewing the leaſt diſagreement, 
but rather approbation and conſent. 

If a perſon is ſued at law, for irregularly ſerving proceſs 
of this court, injunction will be granted on motion, and 
afidavit of fact, to ſtay proceedings; for the irregularity 
is only puniſhable in this (+) court. 

If the bill is to ſtay ſuits at Jaw, you may have ſubpana 
before (i) bill filed, by ſtat. 4 & 5 Aun. c. 16. and 
after it is, and defendant hath appeared, you may, on 
filing affidavit of the proceedings at law, and notice of 
motion, apply for injunction on merits. 

Unreaſonable delay is good caule for diſſolving this 
[+) injunction, | 

Where this injunction is granted until hearing, court 
may then either diſſolve injunction, or, if they fee caule, 
order ſame to be made perpetual, 

Lord Chancellor („/ acclesfield granted an injunction 
againſt a bond of reſignation, on account of the ill uſage 


hd 


— * „3 


(s) 2 Eq. Caf. Abr. 5 22. pl. 3. 
(%) Vern. 2069. 
(„) But bill ought to be filed before return of ſabæna. 

(4) Yet court will ſometimes, upon motion, revive injunction, 
altho' the ſame be diſſolved, eſpecially where equity appears 
evidently for plaintiff, or his caſe is hard. 

(/) Stra. Rep. 534. 
that 
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that had been made of it; and not on account of any de- 
fect in the bond itfelf, which his Lordſhip was pleaſed to 
declare he held good, 

After a verdict at Jaw, money muſt be depoſited, before 
injunction will (n) be granted, 

injunction granted by King, Chancellor, againſt ſuing 
the acceptor of a bill of exchange, his acceptance having 
been uzclared void by the law of a foreign country, the 
ſame. vacated (n) there, and party abſolutely diſcharged. 

If plaincift prays to ſtay proceedings at law upon bond, 
they hall not be Rayed, unleſs he ſubmits to be bound by 
order of court, not to bring any writ of (o) error. 

For more on this jubject ſee “ In what caſes injunctions 
& are denied.” 


2. Injunctions to flay WWaſle, 


Court will grant injunction to ſtay waſte, as ſoon as ſame 
is begun, or to prevent the ſame, if reaſonable ground be 
ſhewn to apprehend the committing thereof, in (p) land, 
(4) woods, or houſes; by felling (7) timber, or other 
trees, deſt „ing (s) buildings; or for or againſt commit- 
ting any other kind of walte whatſoever, and ſuch injunc- 


(m) Chanc. Caſ. 44 | 


( Moſ. Rep. 1.69. 12 Vin. Abr. 87. pl. 9. 2 Eq. Caf, 


Abr. 476. pt 2. 5 24. pl. 7. 

(o) Vern. 120. 

() As by plowing ancient meadow or paſture, Chanc. Rep. 
14. 100. 116. Toth. 143, 144. 

(2) Toth. 83. 

(r) Chan. Rep. 242. 

(% As a caſtle, or defacing a ſeat. Salk, 161. pl. 14. 2 Vern. 
738. pl. 647. Chan. Prec. 454. Gilb. Eq. Rep, 127. See 
22 Vin. Abr. 5 20. pl. 20, 
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tion will be granted, on (t) motion, and certificate of bill 
filed, and affidavit (u) of facts, being produced: againlt (x) 
a jointreſ- ; tenant by (y) che courteſy; or any other par- 


ticular tenant; ſo by patron againſt parſon, for commit- 


ing waſte on (z) glebe; {0 ou behalf of an infant en ven- 
tre ſa mere* , and |.kewiſe for reverſioner or remainder- 
man in fee, againſt tenant for (a) life in poſſaſſion, though 
he be not puniſhable for (Y) wafte, at (c) commoa law; 
this being a ſpecial miſchief ; and beſides, though ſuch 
tenant for life is not puniſhable, during continuance of 
remainder, yet after determination of that eſtate, he is. S0 
likewiſe, the court will grant this injunction againſt (4) a 
leflee, that is againſt thoſe, who hold mediately, or im- 
mediately, under him, who prays the writ, and thoſe only: 
and where party's right, who makes application, appears 
apparent on (e) record, court will grant fame before 
anſwer filed, 


* 


(z) In long Vacation, [viz. Trinity,] when court does not fit, 
and conſequently no motion can be made, Lord Chancellor, 
upon petition, certificate of bill filed, and atiidavit of facts, will 
grant injunction to ſtay Waſte complained of. 

(«) Which muſt ſati-fy court how party derives his title to 
eſtate in queſtion, in the cauſe, and allo that ſorne waſte or ſpoil 
is done or threatened, 

(x) Toth, 144. 

(5) Hard. 96. 

(z) Barnard. Chan. Rep. 399. 

® 2 Atk. 117. 2 Vern, 710. 

(a) Salk. 161. pl. 14. 2 Vern. 738. pl. 647. Chan. Prec. 
454. Gilb. Eq. Rep. 127. See 22 Vin. Abr. 520. pl. 20. 

(5) Roll. Abr. 337- Mo. 554. Toth. 61. Cary's Rep. 
26, 36. Vern. 23. Co. Lit. 54. 2 Unſt. 301. 5 Rep. 76. 

(c) Toth. 188. | 

(4) Chan. Caf. 450. but not eaſily againſt mortgagee. Ibid. 


(e) Vez. Rep, 454, 476. | 
2 Is 


1 


1. 
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In order to reconcile a ſeeming contradiction in what 
hath been laid down above, reſpecting tenant for life, not 
being puniſhable for committing waſte, viz. that he is 
and is not puniſhable; turns upon the difference, whether 
he be diſpuniſhable of waſte, only from the nature of his 
eſtate, or by an expreſs grant thereof; for the firſt men- 


tioned tenant for life is reſtrained from committing any 
kind of waſte ; whereas the latter may cut down (7) 


timber, plow (pg), open new (/) mines; but he will be re- 
ſtrained from pulling down houſes or defacing (i) ſeats; 
becauſe this is an abuſe of the power, derogatory to the 
grant, and contrary to the intent of the privinedgs of 
*« without impeachment of ( k ) waſte.” 

If bill is to ay (/) waſte, you may have ſubpmena before 
(n) ſame be filed; and after deſendant hath appeared, 
affidavits of ale may be filed, and upon notice of mo- 
tion, injunction will be granted, if there be merits. 


3. To yield ub, quiet, or continue Paſſeſſon of Lands. 


This ſort of injunction is a judicial writ, and ſubſequent 
to decree, being in nature of writ of execution, or Fab. 


Fac. Po,. 
/ 


nr 


(/) Chanc. Rep. 242: 

(2) Vern. 23. 

(4) Salk. 161. pl. 14. 

(i) 2 Chan. Caf. 32. | Salk. 161. 


(4) Salk. 161. Uut if defendant ſhews that he has an eſtate, 


« without impeachment of mae, injunction is ordinarily de- 


nicd or diſſolved, in caſe ſame be applied for, or granted, for 


aging e only. 


(1) Stat. 4 & 5 Ann. c. 16. 
(n) But bill ought to be filed by, or before the return of 


Subpeena. 
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4. To quiet Poſſeſſion before hearing. 


The court of equity hath juriſdiẽtion to quiet men in their 
poſſeſſions (2); and therefore ſometimes, in ordinary 
caſes, grant injunctions to quiet them, before (o) hear- 


ing, to the party poſſeſſion thereof: as for inftance, where a 


party hath been in poſſeſſion three years, and another 


_ diſturbs him in ſuch poſſeſſion, this (p) court will grant 


ingunction to quiet him in it; on this ground the law pa- 
tentees had an injunction to rc{train defendants from pro- 
ceeding in printing any law (4 books ; and the company of 
Stationers to {tay books in cuſtom-houſe, and hinder ſale 
of ſtatute books, printed beyond ſea : It will ſtay de- 
fendant from diiturbing plaintiff in quiet poſſeſſion of a 
pew. | 
Where defendant was in poſſeſſion, at time of exhibiting 
bill, plaintiff afterwards entered; injunction was granted 
againſt him to avoid poſſeſſion; and in another caſe, de- 
fendant prayed, he might have injunction, 'or that bill 


be diſmiſſed; the court held the application reaſonable, and 


that he was well intitled to one or the (r) other. 
Sometimes, pending ſuit, court will order party poſſeſ- 
ſion by injunRion, or that rents, not already paid, ſhall 


— — 


( By Coke, Ch. J. 3 Bulſtr. 34. Lit. Rep. 165. Roll. 
Rep. 190. 

(9) Affidavit verifving allegations in bill, was admitted to be 
read on moving for ſuch an injunction. Bunb. Rep. 35. pl. 64. 
But this ſort of injunction, it is ſaid, hinders not defendants at 
law, from making leaſes, taking diſtreſſes; and it may be diſ- 
folved on cauſe ſhewn, as other injunctions. 

(2) Toth. Rep. 37. Cary's Rep. 65. Vern, 156. 

() 2 Chanc. Caſe. 76. 

r) Cary's Rep. 51. 63. 140. 


be 
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be ſtayed in tenant's hands till hearing, and ſometimes 
will order both; at other times will order (/) a receiver, 
who, (upon giving good ſecurity) ſhall receive rents and 
profits, and pay them into court, or account ſor them, 
when court ſhall require him ſo to do. 


5. Againſt continuing a Nuiſance. 


Court will grant injunction, before anſwer filed, for a 
plain apparent nuiſance, on certificate, affidavit, and notice 
to the party, his clerk in court, or ſolicitor : but in caſe 
of a ſpecial nuiſance, court expects party to ſhew his right, 
and how he 1s particularly aggrieved, before this injunc- 
tion will be granted, 


6. To prevent Multiplicity of Suits. 


injunction may be obtained, in order to prevent multi- 
-licity of ſuits ; in this caſe, court will direct a verdict at 
n to determine them (t) all. 


7. In Ejeftment Cauſe. 


Court never denies injunction in ejectment cauſe, where 
Plaintiff agrees to give judgment, with releaſe of errors, 
and conſents not to bring any writ oferror thereon, and ſome- 
times is added by the court, to deliver peaceable poſſeſſion 
A premiſes in diſpute, in caſe ſame ſhould be decreed on 
caring the cauſe ; theſe terms are directed, in order to ſave 
te trouble, delay, and expence of a trial at law. 


— 


{ . | . . 1 
) Receiver to enter into ſuch recognizance as court dirett 

to kcure his accounting for, and paying ſuch rents into courts 
t) Gilb, Chanc. 195. 
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8. Staying Building, and herein of ſtopping up ancient Lights, 


The court (2) will interpoſe inſtantly by injunCtion to 

Ray building, which will ſtop up ancient lights, by pre- 
ſeription or agreement, but the allegation that the build- 
ing will ſtop them up muſt be ſuggeſted by bill. 


9. On Patents, 


Court (x) granted an injunction, on patent for printing 
almanacks, to reſtrain printing ſame, but not till patent 
had been produced in open court, under the broad ſeal. 


The other matters touching injunctions, ſeem reducible 
to the following particulars, viz. | 


1. In what Caſes Injunctions haue bien denied. 
2. Service of them. 
f 3. Continuing them. 
4. Difſolving them. 
5. Irregular Infundtions. 
6. Perpetual ones. 


1. In what Caſes Injunttions have been denied. 


According to the uſual courſe of praRice in this court, 
no injunction can be revived on an (5) amended, ſupple- 
mental, or original bill, between ſame parties, whereon the 
firſt bill to ſtay proceedings at ics it was diſſolved (z) on 
the merits, 


— — * 4 — 


(«) 2 Vez. Rep. 452. 543. Gilb. Hiſt. Chanc. 193, 194 
(xk) Gilb. Chanc. 194. 


(3) After anſwer and demurrer, bill was amended, and then 
injunction granted. See Gilb. 183, 


(x) 2 Vel. Rep. 20, | 
| Injunction 


ion 


Injunction hath been refuſed, while (a) a plea or demur- 
rer was depending; for until it be argued, it appeais not 
whether the court hath cognizance of the caule. 


Exceptions to anſwer without report of its inſufficiency, 
not good cauſe for obtaining injunction; becauſe often 
fled for delay ; and court will not preſume exceptions va- 


lid, till ſo aſcertained by the Maſter's report. 

Accarding to the courſe and practice of this court, in- 
junctions are never to be granted (5) before bill filed, unleis 
in particular cafes, where there would be a manifeſt fai- 
lure of juſtice, deprivation of right, by the act of God, 


_ or of the party himſelf, and in the caſes of committing 


waſte, or reſtraining ſuits at law, and ſuch ſpecial inſtances 
which are always exceptions to all general rules. But 
that they are ſuch, muſt be ſhewn to the court, in order 
to induce them to diſpenſe with their ordinary proceed- 
ings. As in caſes where, pending a ſuit brought by a mort- 
gagee to forecloſe, an advowſon appendant to mortgaged 
manor became void, and though he had no (c) right to pre- 
ſent, brought his quare impedit, the court granted injunc- 
tion on defendant's application, * he had no bill 
(4) filed. Again, 

Where a cauſe abated by death of defendant's teſtator, 
who being ſerved with letter miſſive and copy of bill of 
revivor, wank not appear, being in (e) priviledge, upon 


motion, injunction was granted, though the cauſe not () 
revived. 


— 8 
— 


— 
—— * * 


(2) 3 P. Wil. Rep. 396. by Lord Chanc. Talbot. 


(4) 4 Inſt. 92. Vern. Rep, 156. Eq. Caf. Abr. 285. pl. 6. 
{c) 4 Vin. Abr. 550. pl. 10. 
(4) 2 Vern. 401. 


Ce) All privilege from ſuits is taken away by Sas 10 Geo. 
+ e. 50. 


Cf) Eq. Caf. Abr. 285. pl. 5. another to reſtrain — 
% mines. Eq. Caf, Abr. 285. pl. 6. 
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For more of this ſubject, & ſce injunctions to ſtay waſte,” 
and © proceedings at la.“ 

Court will not grant an injunction unleſs a (g) right 
right appears. As upon a motion for an injunction to 
ſtop the ſale of Engliſb bibles printed beyond ſea, the Lord 
Keeper declared, he could not grant an injunction, but 
Where a man has a plain right to be quieted in it; and 
directed a trial, wherein the patentees were to be plaintiffs, 
and the defendants to admit they had fold twelve bibles ; 
and when the trial was over to come back (Y) again. So 
where the Univerſity of Oxford had a patent for printing 
of bibles, the king's printers, being intitled under a 
patent, brought a bill to reſtrain them; though the court 
was of opinion, that the Univerſity could not print more 
than for their own uſe; yet it being a right determinable 
at law, would not grant an injunction, but directed (i) 
a trial. And where the Ea/t-[nd;ia Company prayed an in- 
junction to reſtrain the defendant from trading to the Eaft- 
Indies, though the court was far from thinking the Com- 
pany's patent void, which had been confirmed by ſo many 
kings; yet the validity of the patent being triable at law, 
an injunction could not be granted, till it was determined 
there; and a trial was (&) directed, 

'The court will refuſe to grant injunction againſt a will 
bequeathing perſonal eſtate, under pretence of fraud (1) 
therein. 


— 
—.ñ ·——·_ẽ³0³3 A=: 


Tg) Vern. 276. 

(4 ) Vern, 120. 

(1) Vern. 275. 

{+ ) Vern. 127. 2 Chanc, Caſ. 165. 
{1) 2 P. Wil. Rep. 287. 


2. Serving 
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2. Serving Injundtion. 


Injunction is ſerved by ſhewing (n) original under ſeal, 
and () delivering a true copy thereof to party (o) perſon- 
ally. 

I the party or his attorney proceed at law, after ſervice 
of an injunction to ſtay proceedings, on affidavit ſworn and 
filed of the ſervice thereof, and of the breach of the injuncti- 
on the party will be committed for breach of the injunction 
upon motion : or if he be arreſted on an attachment, and 
enters his appearance with the regiſter on the attachment, 
interrogatories are to be filed and exhibited againſt him, 
| to which he muſt anſwer upon oath ; and if he denies the 

ſervice, the other party may examine one or more wit- 
neſſes to prove the ſervice; which if it be proved upon him, 
the court will commit him to the Fleet priſon ; and make 
him pay all coſts and charges before he be diſcharged. 

But the modern and uſual way, where an injunction is 
ſerved, and the party is in contempt (y) for breach thereof, 

is to give notice of motion to the adverſe clerk in court, 
that the party may be committed to the Fleet priſon for 


\ — — * 2 — 9 *— —_— 


(n) If original inj unction be ſhewn at time of ſervice, it need 
not be delivered in order to compare ſame. 2 Chanc. Caſ. 203. 

(xz) It hath been held that leaving it with party's attorney 
or ſolicitor's clerk or ſervant is good ſervice. 


(%) Service muſt be perſonal on party, unleſs the court upon 
particular circumſtances, diſpenſes with perſcnal ſervice, as 
where the plaintiff at law cannot be found, or refides abroad, 
upon aſidavit court will ſubſtitute a ſervice upon his ſolicitor or 

| attorney, | 
wing | (p) Though injunction is zrregularly obtained, party will be 
in contempt for diſobedience thereof. See 2 Chanc. Caf. 203. 


his remedy for redreſs being to apply to court, to ſet ſame aſide 
tor irregularity, 


Qq 2 breach 
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davit of the ſervice of the injunction counſel moves it; 
and if the other ſide are not prepared to defend the motion, 
. the court uſually gives them a day to ſhew cauſe againſt ſuch 
i motion; and then upon hearing the affidavits on both 
{1 fides, the court decides whether the party is guilty of the 


an order for his commitment to the Fleet priſon, from 
whence he cannot be diſcharged until he has paid the ad- 
verſe party his coſts; and ſometimes until he has made 


for breach of the ſaid injunction. 

Bailiffs who ſerved execution for breach of injunc- 
tion, found money hid in the houſe, which they took away ; 
ordered that plaintiff make good money to defendant, and 
fatisfy all damage he would ſwear he had (4) fuſtained, 


3. Of continuing Injunctions. 


Injunction may be continued on exceptions to anſwer, 

Plaintiffs alledging to court, on defendant's anſwer com- 
ing in, that ſame was inſufficient, in order to prevent in- 
junction being diſſolved, is not ſufficient ground to in- 
duce court to continue (7) injunction. 

In ſome particular caſes court will continue injunction 
after (/) defendant hath fully anſwered equity of bill. 

Where (t) an injunction ſhall be continued till ſome of 
the defendants. put in their anſwer, by reaſon that thoſe 
defendants that live in Ireland, have been ſerved with pro- 
ceſs, and have not put in their anſwer, and that bail iz 
given in the action. 


— __— 5 ——— 
— 


(2) Vern. 207. 
(r) 2 Vez. Rep. 453. 
(/) 2 Vez. Rep. 19. 
(?) Barnard, Chan. 354. 
Where 


breach of the injunction. And having made an affi- 


breach of the injunction or not; and if he be, makes 


reſtitution to the injured party for the damages ſuſtajned 
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Where (u) an infunction ſhall not be continued till 
the hearing, but only till the anſwers of ſome of the de- 
fendants come in, when they live in Ireland. 

Court (x) will not continue injunction againſt penalty of 
bond, unleſs money be brought into court, or judgment 
confefled at law with releaſe of errors, and if plaintiff be 
inſolvent, court will ſuffer defendant to proceed at law, 
to ſecond ci. fac. in order to make the bail liable. 

Injunction granted on merits, or on ſpecial cauſe of 
equity, commonly continues till hearing, unleſs plaintiff 
delays his ſuit, | 

Injunction may be extended to ſtay trial, if plaintiff makes 
affidavit that he believes a diſcovery will ariſe out of de- 
fendant's anſwer, ſo as to enable him to make a good 
defence at law; this is a ſpecial motion, and due notice 
muſt be given of it in the uſa] manner 


4. Difflving Injuntlions. 


All injunQtions are diſſolved upon motion in open court; 
and if the ſame be obtained on attachment for want of 
appearance or anſwer; ſo ſoon as contempt is (y) cleared, 
and anſwer (z) filed, inſtructions muſt be given to counſel 
to move to diſſolve the injunction xi (a) tor the purpoſe of 
giving adverſe party opportunity to ſhew cauſe why it ſhould 


(zu) Id. 

( x ) Chanc, Caſ. 444. 

(y) That is the colts paid, (which are eleven ſhillings,) or 
tendered to plaintiff's clerk in court. 

(z) To diſſolve injunction, upon coming in of anſwer, unlef; 
cauſe, is a motion of courſe. 

(a) If plea 3s ordered to ſtand for anſwer, motion muſt be 


to cululve injunction 2%, not abſolutely. Mo. Rep, 198, pl. 
111. | 


q 3 not; 


wont NInjunckton. 
not; this order being obtained, ſame muſt be drawn up, 
entered, and ſerved on plaintiff's clerk in court. 

If, on day to ſhew cauſe, ſame be ſhewn on merits, in- 
junction is ſometimes continued to hearing ; and if excep- 
tions are filed to anſwer, and ſhewn for cauſe; then 
plaintiff is always ordered to procure Maſter's (b) re- 
port in four days; or in default thereof, injunction to 
ſtand diſſolved, without further motion. 

If report be not procured in reaſonable time, or if an- 
{wer be reported ſufficient z upon motion, injunction will 
be diſſolved abſolutely, 

In the uſual courſe of practice, after anſwer comes in 
defendant moves to diilolve injunction j, which is gene- 
rally granted, if defendant hath fully anſwered equity of 
plaintiff's bill, otherwiſe (c) not. 

When a plea or demurrer and anſwer is argued by coun- 
ſel, and allowed, there is generally, though not always, an 
end of the injunction ; for ſome equity may be ſhewn for 
continuing it, ariſing out of the defendant's anſwer, put in 
with ſuch plea or demurrer: and upon a plea or demurrer 
being allowed, or on coming in of the anſwer, the court 
will not abſolutely diſſolve the injunction on the firſt mo- 
tion, though upon affidavit of notice, but only 1. 

Injunction in cauſe abated by death of either party, unleſs 
motion to revive ſame within ſtated time, will be diflolved. 

Injunction for want of anſwer diſſolved, becauſe not 
ſerved till ſeveral months after (4) anſver come in. 

On croſs bills, if, when firſt is anſwered, ſecond is not 
anſwered in eight days, injunction will be diſſolved on 
motion. | 


— 


— 


(3) If Maſter reports anſwer inſufficient, injunction will be 
continued, till defendant anſwers exceptions. 

(c) 2 Vez. Rep. 19. 

(4) 2 Kel. Rep. 43. Pl. 29. 


Court 


be 


irt 


Court will not diſſolve injunction continued on excep- 
tions, if they have not been filed a reaſonable time be- 
fore motion made. 

If Maſter's report is not procured i in . days, after 
exceptions filed, or if anſwer is reported ſufficient, in- 
junction will be diſſolved abſolutely (e). 


Cauſes for not diſſolving injunction. 


1. Want of Appearance or Anſwer. 

2. Net having cleared Contempts. 

3. Net having denied all Equity. 

4. Anſwer being reported inſufficient. 

5. All Defendants not having anſwered. 

6. Plaintiff having (,) Equity, or his Caſe being hard, | 

7, Becauſe Exceptions to anſwer came in only Night or 
Morning before Motion to diſſolve. 


Injunctions not uſually diſſolved at laſt ſeal after term; 


nor ever but upon motion of adverſe party. 


For more on this ſubject, ſee, ** Injunt#tons to quiet peſ- 


ſeſſion before hearing?“ © Irregular Injun#tions :** © Continu- 
ing Injunctions. | 


5. Irregular Injunctions. 


If injunction be irregularly obtained, it is a motion of 
courſe to refer ſame to Maſter; and if he reports injunc- 


—— 
— 


— 


(e) Sometimes ab/olutely on firſt motion. 


(/) Ujunction granted on ſpecial cauſe of equity, commonly 


tands till hearing, unleſs plaintiff delays ſuit. 
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tion irregularly iſſued, ſuch report may be excepted to; 
the exceptions muſt be filed, and five pounds depoſited 
with regiſter, whereupon they are argued in court. 

If no exceptions are filed, court, upon Maſter's report, 
will diſſolve injunction, and ſome times, commit clerk in 
court to Fleet, for making out ſuch injunction, and make 
him pay all coſts, and ſometimes the damages injured party 
hath ſuſtained, by reaſon of ſuch irregular injunction. 

If (g) injunction is irregular, defendant does not, by ap- 
plying tor time to anſwer, wave the redreſs he is intitled to, 
by means of ſuch irregularity. | 


6. Perpetual Injunctions. 


Where the cafe requires it, court will grant perpetua! 

injunctions; as in the following inſtances, viz. 

1. Againſt proving will in ſpiritual court, ſame being 
found, on trial at law, to be no (Y) will. 

2. To ftay action at law of ſeveral perſons, where right 
had been tried and determined by one (i) trial. 

3. On bill taken pro conſeſſo, by reaſon of defendant's 
contempt, in ſtanding out all proceſs; if ſame prays in- 
junction to quiet poſſeſſion, or to ſtay proceedings at law, 
court will decree perpetual one. 

4. After two ( + ) verdicts on trials at (1) bar, in favour 
of plaintiff's title, perpetual (n) injunction was decreed, 


PF _ 


— 
— . * * * — : 


(z) 2 Vez. Rep. 20. 

(+) Chanc, Caſ. 80. 

(i) See Vern. Rep. 266. 

(4) 2 Vern. 410. 

(1) There had been ſeveral county verdicts to the contrary, 
put the trials at bar were laſt. 

(n) This injunction operates to quiet poſſeſſion of plaintiff 
and his heirs tor ever, aud all perſon or perſons claiming by, 
from, or under him; and it is 2 granted upon a plain equitable 
title, Gilb. Chanc. 195. 


£ that 


YE WV 
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that right may be quieted in () ejectments, as it was 


in real actions, where verdict was final; and this was 
affirmed in the Houſe of (o) Lords, the bill 0 for this 
purpoſe is a bill of peace. 

5. Granted (9) againſt a bond of kiry years ſtanding. 

6. May (7) be obtained on decree for performance of 
truſts, | ; | 

Perpetual injunction will the rather be granted, when 
court directs trial, or where cauſe againſt which verdicts 
are found, is odious in (3) its nature. 

Acceptance of bill of exchange becoming void by the 
law of a foreign country; and the ſame having been vacated 
by the ſentence of a competent court there; and party 
diſcharged therefrom in conſequence thereof; King, (t) 
Chancellor, granted a prone injunction againſt all pro- 
ceedings here. 

For more of injunction, ſee 2 Eg. Qſ. Abr. 522 to 
529. = 


mm 


r —Y 


— 


(2) Party is always at liberty to bring new ejectment at lays. 

(%) In the caſe of Lord Bath and Sherwin; and of Leighton, 
and Leighton, Stra. Rep. 404. Peer Wil. Rep. 671, 

(2) P. W. Rep. 672. | 

(7) Caf, in Chanc, Temp. Finch. [Earl eee Fol. 


77 
(r) 2 Vez. Rep. 90, 
£ 


) P. W. Rep. 673. | 
(:) Moſ. Rep. 1. 69, 12 Vin, Abr. 87, pl. 9. 2. Eg. 


Caſ. Abr. 476. pl. 2. 524. pl. 7. 
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a | Jnjuntion: 


An Order fir an Injunction on a Dedimus; 


| Maſter of? Thurſday the day of in the 

the -» hy year of the reign of his Majeſty King George 
the Second, and in the year of our Lord 
between A. B. and C. D. complainants, and 
E. F. defendant. 


Foraſmuch as this court was this preſent day informed 
by Mr. being of the plaintiff's counſel, that the 
defendant being ſerved with proceſs to appear to and an- 
ſwer the plaiutiff's bill, hath appeared accordingly, but 


for delay hath craved a commiſſion to anſwer in the coun- 
try; and yet in the mean time the ſaid defendant proſecutes 


the plaintiffs at law for the matters in the bill complained 
of: It is thereupon ordered that an injunction be awarded 
againſt the defendant for ſtay of his proceedings at law 
againſt the ſaid plaintiffs, until the ſaid defendant ſhall 
fully anſwer the plaintiff's bill, and this court make other 
order to the contrary; but the ſaid defendant is in the 
mean time at liberty to call for a plea, and to proceed to 
trial thereon, and for want of a plea to enter up judgment; 


but execution is hereby ſtayed. 
Decquet upon an Injunction on a Dedimus. 


The King, and ſo forth; To his counſellors, 
attornies, ſolicitors, and agents, and every of them, greet- 
ing. Whereas it hath been repreſented to us in our court 
of Chancery, on the part of H. B. and C. D. complainants, 
that they have Jately exhibited their bill of complaint in our 
ſaid court of Chancery, againſt you the ſaid E. F. defend- 
ant, to be relieved touching the matters therein contained ; 
and that you the faid defendant E. F. being ſerved with a 
writ, iſſuing out of the ſaid court, commanding you to 
appear to and anſwer the ſaid bill; have appeared, but for 
delay have craved a commiſſion to anſwer in the country; 


and yet in the mean time, you unjuſtly (as is alledged) 
proſecute 
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proſecute the ſaid complainants at law, for and touching the 
matters in the ſaid bill complained of: We therefore, in 
conſideration of the premiſſes, do hereby ſtrictly command 
and injoin you the ſaid E. F. defendant, and all and every 
the perſons before mentioned, under the penalty of two 
hundred pounds, to be levied on your and each of your lands 
and tenements, good sand chattels, to our uſe, that you and 
each of you do henceforth abſolutely deſiſt from all further 
proceedings at law againſt the ſaid complainants, or either of 
them, touching any of the matters in the ſaid bill complain- 
ed of, until you the ſaid defendant E. F. ſhall fully anſwer 
the ſaid complainant's bill, and this court make other or- 
der to the contrary: But nevertheleſs the ſaid defendant 
E. F. in the mean time is at liberty to call for a plea, and 
proceed to trial thereon, and for want of 2 plea to enter 
up judgment; but execution is hereby ſtayed. Witneſs 
the King at Meſiminſter the day of in the 
year of his reign. ; 


Order for an Injunction on an Attachment. 


At the Rolls. ] Thurſday the day of in the 

Maſter of 5 year of the reign of our Sove- 

| Rolls, reign Lord, King George the Third. 

= Between A. B. plaintiff, and C. D. 
and E. F. defendants. 


Foraſmuch as this court was this preſent day informed by 
Mr. | being of the plaintiff's counſel, that the 
defendants being ſerved with proceſs to appear to and anſwer 
to the plaintiff's bill, retuſe fo to do, are in contempt to an 
attachment for want thereo and yet in the mean time 
proſecute the plaintiff at law for the matters in the bill 
complained of: It is thereupon ordered that an injunc- 
tion be awarded againſt the ſaid defendants, for ſtay of 
their proceedings at law, for and touching any matters 
here in queſtion, until the ſaid defendants ſhall appear to 

and 


* 
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and fully anſwer the plaintiff's bill, clear their contempt, 
and this court make other order to the contrary: But the 
ſaid defendants are in the mean time at liberty to call for a 

_ plea, and proceed to tial thereon, and for want of a plea 
to enter up judgment; but execution is hereby ſtayed. 


Dacquet for an Injunttion an an Attachment, 


The King, and fo forth; To their cyunſelfors, 
attornies, ſolicitors, and agents, greeting, Whereas it is 
repreſentcd to us in our court of Chancery on the part % 
A. B. complainant, that he hatl lately exhibited his bill of 
complaint in our (id court of Chancery a gaiuſt you the 
faid C. D. and E. F. defendants, touching the matters 
therein contained; and that you the ſaid Pl Kai ae being 


ſerved with a writ, ifjuing out of our ſaid court, com- 
manding you to appear to and anſwer the ſaid bil), ave 
not obeyed the fame, but are in contempt to an, attach- 
ment, for not appearing to and aniwering the ſaid bill; and 
vet in the mean time you unjuſtly, as is alledged, profecute 
the ſaid complainant at law, touching the matters in the ſaid 
bill complained of: We tnerefore, in conſideration of the 
—_ do ftrictly _ and command you the ſaid 
-. D. and E. F. and all and every the perſons before men- 
e under the penalty of two hundred pounds, to be le- 


v ied on your and each 9: your lands, goods and chattels, to 
our uſe, that you and cach of you Co abſolutely deſiſt from 
all farther proceedings at la againſt the ſaid complain- 
ant, touching any of the matters in the ſaid bill complained 
of, until vou and each of you ſha)! appear to and fully an- 
ſwer the complainant's ſaid bill, clear your contempts, and 
this court make other order to the contrery ; but neves- 
; theleſs the ſaid defendants are at liberty to call for a plea, 
and proceed to a trial theron, and for want of a plea to enter 


up 1 t; dat execution is hereby ſtayed. W. itneſo 
the 


N 
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the King at Veſiminſter the day of in the 
vear of his reign, | 
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George the Second, by the grace of God, of Great Bri- 
tain, France and Ireland, king, defender of the faith, and 
to forth; To his counſellors, attornies, ſolicitors 
and agents, and every of them, greeting, Whereas it hath 
becn repreſented unto us, in our court of Chancery, on the 


part of complainant, that he hath lately exhibited 
his bill of complaint into our ſaid court of Chancery againſt 
„u, the ſaid „ defendant, to be relieved touchiug 


the matters therein contained; and that you the ſaid de- 
ſendant being ſerved with a writ, iſſuing out of our (aid 
court, commanding you to appear to and anſwer tie ſaid 
vill, Lave not oleged the ſame, but are in cantempt ts an attach- 
ment for nit appearing ts aud anfiuering the faid bill; and yet 
'n the mezn time you uniultly, 2 15 alledzed, proſecute the 
{2i4 complainant at law, touching the matters in the ſaid 
ei complained of: We therefore, in confideration of the 
premiſſes, do ſtrictly injoin and command you the faid 
31:6 ell and every the perions beſore mentioned, 
wander the penalty of two undred pounds, te be levied on 
Your and cver, cf your lands, goods and chatteis, to out 
uſe, that you 2nd every of you do zbſclutely deſiſt from all 
!tarther proceedings at law againſt the ſaid complainant, 
touching any of the matters in the ſaid bill complained of, 
until you the ſaid defendant hall have fully anſwered the 
ſaid bill, cleared your contempt, and Gur {id court ſhell 
make other order to the contrary : Eut nevertaelcis, tne 
ſaid defendant is at liberty ta call for a pica, and to pro- 
ceed to trial thereon ; and, for want of a p<, to £17 % 
judgment; but execution is k<reby ſtayed. W itaeſs ore 
ſelf at Meſiminſter this 42 of i U 
year of Gur reigu. | 
In 
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On a Dedimus, 
a 


To which bill you the ſaid defendant have appeared, but 
for delay have craved a commiſſion to take your anſwer in 
the country, | 

On an Order for Time. 
b 

To which bill you the ſaid defendant have appeared, but 
for delay have obtained an order of our ſaid court for time 
to anſwer the ſame; and yet in the mean time proſe- 
cute, c. 

On an inſufficient Anſwer. 
c 

To which bill you the ſaid defendant have appeared, but 
for delay have put in an inſufficient anſwer ; and yet in the 
mean time proſecute, Tc. 


On an Attachment for want of an Anſwer. 


To which bill you the ſaid defendant have appeared, but 
have not anſwered the ſame, and are in contempt to an at- 


tachment for want thereof; and yet in the mean time pro- 
ſecute, &c. 


An Injunction te flay committing waſte. 


George the Second, Sc. To A. B. and his workmen, 
labourers, ſervants and agents, and each and every of 
them, greeting. Whereas it hath been repreſented unto 
us in our court of Chancery, in a certain cauſe there de- 
pending, wherein C. D. is complainant, and you the ſaid 
A. B. are defendant, u the part of the ſaid complainant, 


that, &c. [as in the order]. We therefore, in conſidera- 


* 


— 


Note ; In the injunctions marked a, 6, e, theſe words are to 
be left out (viz.) heave cleared yrur conterpr. 
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tion of the premiſſes aforeſaid, do firictly injoin and com- 
mand you the ſaid A. h. and your workmen, labourers, 
ſervants and agents, and all and every one of you, under 
the penalty of one thouſand pounds, to be levied upon your 
and each and every of your lands, goods and chattels, to 
our ule, that you and every one of you do from hence- 
forth altogether abſolutely deſiſt from felling or cutting 
down any timber or other trees, ſtanding, growing or be- 
ing in or upon the premiſſes in queſtion, or from commit- 
ting or doing any other or further waſte or ſpoil in or upon 


the ſaid premiſles, or any part thereof, until our ſaid court 
ſhall make other order to the contrary, Witneſs, Ec. 


A ſpecial Injunctien to flay Execution till the Hearing. 


George, &c. To C. D. his counſellors, attornies, ſo- 
licitors and agents, and every of them, greeting. Whereas 
it hath been repreſented unto us in our court of Chancery 
on the part of A. B. complainant, againſt you the faid C. D. 
defendant, that the complainant being, Cc. {ſet forth the 
allegation as in the order] therefore it was preyed that the 
complainant might have an injunction for ſtay of your the 
faid defendant's proceedings at law until the hearing of the 
cauſe: We therefore in conſideration of the premiſſes 
aforeſaid, do ſtrictly injoin and commend you the ſaid 
C. D. and all and every the perſons before metioned, under 
the penalty of one thouſand pounds, to be levied upon your 
and every of your lands, goods aud chattels, to our ule, 
that upon the ſaid complainant's giving unto you the ſaid 
defendant C. D. judgment on the ſaid bond, with 2 relcaſe 
of errors {and conſenting not to bring any writ of error} 
ſubject to the order of our ſaid court, that you and every 
of you do abſolutely deſiſt from taking out execution againſt 
the ſaid complainant until the hearing of this cauſe by our 
ſaid court of Chancery, Witneſs, c. 
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1 ſpecial Injunction to flay the Defendants from copying, engrav- 


ing, &c. and ſelling of Prints, purſuant to an Act of Parlia- 


ment. 


George, &e. To „ and alſo to their 
and every of their ſervants, workmen and agents, and te 
all and every of them, greeting. Whereas on the 


day of „and on the day of laſt, it 


was alledged to us in our court of Chancery, by tounſe] on 
behalt of and his wife, plaintiffs, againſt 
you the ſaid „ defendants, that by an act of parliament 
made in the eighth year of the reign of it is (amongſt 
other things) enacted, That from and after the twenty- 


fourth day of Fune, one thouſand ſeven hundred and thirty- 
five, every perſon who ſhould invent and deſign, engrave, 
etch or work in metzotinto or chiard obſcuro, or from his own, 
works and inventions ſhould cauſe the ſame ſo to be done, 
ſhould have the ſole right and liberty of printing and re- 
printing the ſame for the term of fourteen years, to com- 
mence from the day of the firſt publiſhing thereof, unleſs 
by the conſent of the proprietor firſt had in writing, and 
ſigned in the preſence of two or more credible witneſſes, 
under the penalties in the ſaid act particularly mentioned: 
That the ſaid plaintiff | „ ſince the ſaid twenty- 
fourth day of Zune, one thouſand ſeven hundred and thirty- 
five, hath with great labour and expence invented, deſign- 
ed, etched and engraved about prints, being the 
repreſentations of, &c. And on the day of 
1783, publiſhed four of the ſaid prints, repreſenting 

and ; and that notwithſtand- 
ing the ſaid act of parliament, you the ſaid defendants have 
copied, publiſhed and ſold the ſaid four laſt mentioned 
prints, as by the affidayit of the plaintiff read, 
appeared; to be relieved wherein, the ſaid plaintiffs have 
exhibited their bill in our ſaid court of Chancery againſt 
you the ſaid defendants, as dy the Six, Clerks certificate 


appeared, 


„ 


Injundtion. bog 


aw and you the ſaid defendant . having put 
in your anſwer thereto, thereby admit to have ſold and 
publiſhed the ſaid prints, but ſay they were ſent to you by 
the ſaid defendant , and that as ſoon as you was 
informed of the ſaid plaintiff's right, you ſent them back 
again: We having regard to the matters aforeſaid, and on 
reading affidavits of notice of the ſaid motions, do there- 
fore ſtrictly command and injoin you the aforeſaid defend- 
ants and your ſervants, 
working-men and agents, and all and every of you, under 
the penalty of one thouſand pounds, to be levied upon your 
and each of your lands, goods and chattels, to our uſe, 
that you, and each, and every one of you, do from hence- 
forth altogether deſiſt from copying, engraving, etching, 
working, publiſhing and ſelling all or any of the aforeſaid 
prints, until the further order of our ſaid court of Chance- 
ry. Witneſs, &c. 


A Writ of Injun#tion for the Defendant to deliver poſſe Non of Lands 


to the Plaintiff, purſuant to a Decree, 


George the Third, &c. To C. D. and all other perſon 
and perſons whatſoever, who are in poſſeſſion of, or 
have or claim any right, title or intereſt whatſoever 
of, in or to all or any part of the meſſuage, lands, te- 
nements or premiſſes in queſtion, greeting. Whereas 
it hath been repreſented to us in our court of Chan- 
cery, in a cauſe wherein A. B. and E. his wife are 
complainants, and you the ſaid C. D. are defendant, that 
by the decree made in this cauſe it was ordered, that you 
the defendant C. D. ſhould deliver poſſeiſion of the premiſe 
ſes in queſtion, and all deeds and writings in your cuſtody 
or power relating thereto, to the ſaid complainants ; that 
you the defendant, who are in poſſeſſion of the meſſuage or 
lands in queſtion, was ferved with a writ of execution of the 
ſaid decree, and have been required to deliver poſſeſſion of 
the meſſuage and lands, which you refuſe to do; and a 
rommiſſion of rebellion having been made out againſt 
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you the defendant, and returned, that you the defendant 
are not to be found, it was ordered, that an injunction be 
awarded againſt you the ſaid defendant, to injoin you to 
deliver poſſeſſion of the ſaid meſſuage and lands to the ſaid 
complainants, purſuant to the ſaid decree: We therefore, 
in conſideration of the premiſſes, do ſtrictly injoin and 
command you the ſaid defendant C. D. and all and every 
other perſons before named, under the penalty of one 
thouſand pounds, to be levied upon your, each and every 
of your lands, goods and chattels, to our uſe, that you, 
each and every of you, do deliver the poſſeſſion of the ſaid 
meſſuage, lands and premiſſes, and of every part and parcel 
thereof, to the ſaid complainants A. B. and E. his wife, 
purſuant to the ſaid decree : And hereof fail not at your 
peril, Witneſs, Sc. 


Ne ereat regno 


] 8 a writ to reſtrain a perſon from going out of the king- 
dom without the king's licence, or leave of this court. 

This writ was formerly called a ſtatute writ, and then 
ſparingly made uſe of; but it is now conſidered a remedial 
writ, and, as fuch, become a common proceſs of the 
court; it ifſues at the commencement of a ſuit, when the 
plaintiff apprehends defendant will fly to foreign parts, and 
thereby endeavour to avoid the juſtice of the (2) nation; 
it is granted at the inſtance of the plaintiff, by his appli- 
cation to court, on motion or petition, and affidavit that 
defendant is going beyond ſea, and of (x) money due to 
plaintiff, and which, if defendant ſhould have an opportunity 
of leaving the kingdom, plaintiff would be in danger of 
loſing ; ; this writ is always marked on the back thereof, with 
the ſum ſworn to, as a guide to the ſheriff, (to whom only it 
is generally directed) to take ſufficient ſurety by bail bond, 
for yielding obedience thereto, in , that defendant will not 
depart the realm, without permiſſion of the court firſt 
obtained; and on defendant's refuſal to enter into ſuch 
bond, ſheriff may carry him to priſon. 

When a party is (y) taken, he muſt give a bond to Maſter 
of the Rolls, in ſuch penalty as the writ requires for yeilding 
obedience thereto, or ſatisfy the court by anſwer, affidavit, or 
otherwiſe, that he hath no deſign of leaving the kingdom, or 


SN TP 


(s) 2 Chanc. Caſ. 245. 

(x ) By ſtanding order in Lord Chanc. Cowper” s rs; th 
is to be made of the debt. 

(y ) It hath been held an abuſe of this proceſs, to break open 
doors, and take party in bed ; yet court, for this cauſe, would 
not order him to be ſet at liberty. | 
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that he is not indebted to plaintiff in any ſum of money 
whatever ; then he may give notice, and move the court, that 
the writ may be diſcharged, and upon hearing counſel on 
both ſides, court will either diſcharge (z) or continue ſame. 
This writ hath been granted to ſtay defendant from 


going to (a) Scotland; for though it be not out of the king- 


dom, yet being out of the reach of the proceſs of the 
court, it is within ſame () miſchief. 

A writ of ne exeat regno ought not to be granted without 
(c) a bill firſt filed whereon to ground ſame, nor where 
the demand is entirely at law; for there the plaintiff has bail, 
which he ought not to have both at law and in equity. 
3 P. Wil. Rep. 312. Ex parte Brunker. Vide Prec. 
Chan. 171. | 

This writ hath been granted in Chancery to ſtop one 
from going beyond ſea to avoid a ſentence in the eccleſia- 
ſtical court. Sir Jerome Smithſon's caſe. 2 Vent. 345. 

A perſon having my money, and being about to go out 


of the kingdom, I may, by ſuit, ſtay him here till he hath 


—— 


_——__ 
— — 


(Z) The modern practice is for the defendant to give ſecurity 
to abide the decree pronounced on hearing, before court will diſ. 
charge the writ, which ſecurity is taken by recognizance beforethe 
Matter, as all other ſecurities are. So that defendant taken by 
Sheriff on a writ ze exeat Regno; ſeems obliged to enter into no leſs 

than three different bail-bonds, before he can be diſcharged or 
ſet at liberty, ai. in one to the Sheriff, in another to his Honour 
of the Rolls, and in a third to a Maſter in Chancery, 
| (2) Note. In this caſe, condition of recognizance muſt be, 


not to go out of the realm, or to Scotland. 


(3) 2 Salk. 7502. 3 Mod. 127, 169. 4 Mod. 179. P. 
Wil. Rep, 263. Sce Caf. Temp. Talbot ; Chanc, 198, 

c That this writ lies for a private matter, without bill 
filed, See Chan. Caf. 116. 2 Chan, Rep. 19. F. N, B. 85. 


As for Client, on his ſolicitor's bill, on taxation being reported 
over paid 60l. ſolicitor being about to go beyond ſea, Pre, 


in Chanc. 171. 
2 given 
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given ſecurity to pay me. Vide Stat. 5 Rich. 2. c. 2. 
Crompt. Jur. 64. Toth. 136. 

If the perſon, againſt whom the writ iſſues, anſwers, 

and denies the equity of the bill, and if the court upon 
hearing counſel on both ſides, fee no cauſe to the contrary, 
the writ will be diſcharged, 

A ſurety in a ne exeat regno is not to be diſcharged upon 
the defendant's putting in his anſwer, not even after a 
decree againſt the defendant, and commitment for 19,0007. 
decreed againſt him; for it there is no danger of the de- 
fendant's going beyond ſea, being in priſon, then the ſurety 
is in no danger, Preced. Chanc. 230. 1 Wins. 263. 


The form of the Mrit ne exeat regno. 


George the Third, by the grace of God, of Great Britain, 
France and Ireland, king, deſender of the faith, and ſo 
forth. To our ſheriff of Middleſex, greeting. Whereas 
it is repreſented to us in our court of Chancery, on the 
part of A.B. complainant, againſt C.D. defendant (amongſt 
other things,) that he the ſaid defendant is greatly indebted 


to the ſaid complainant, and deſigns quickly to go into, | 


parts beyond the ſeas (as by oath made on that behalf ap- 
pears,) which tends to the great prejudice and damage of 
the ſaid complainant. Therefore, in order te prevent this 
injuſtice, we do hereby command you, that you do without 
delay cauſe the ſaid C. D. perſonally to come before you 
and give ſufficient bail or ſecurity in the ſum of 
that he, the ſaid C. D. will not go or 
attempt to go into parts beyond the ſeas, without leave of 
our ſaid court; and in caſe the ſaid C. D. ſhall refuſe 
to give ſuch bail or ſecurity, then you are to commit him 
the ſaid C. D. to our next priſon, there to be kept in 
ſafe cuſtody, until he ſhall do it of his own accord; and 
when you ſhall have taken ſuch ſecurity, you are forthwith 
to make and return a certificate thereof to us in our ſaid 
Rr 3 court 
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court of Chancery, diſtinctly and plainly under your ſeal, 
together with this writ, Witneſs ourſelf at Maſiminſter 
the day of in the year of our 
reign. | 


+. 


Indorſed By the Lord High Chancellor of Great Britain, 
at the inſtance of A, B, | 
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A TABLE of the Days of hearing Cauſes, Motions, 
&c. before the Lord Chancellor and the Maſter of 


the Rolls. 


By the Lord Chancellor. 


Cauſes. 


Seal-days, . 


Motions, 


Motions in 


Tetrm-Tims, 
| ſ N Term-time, every Monday T vueſday, 
- Fedneſday, and Friday, are days for hear- 
ing Caules at Meſiminſter by the Lord Chan- 
cellor. | 5 
Every Tueſday, Thurſday and Saturday in 
Term-time, are Seal days. | 
The firſt and laſt days of the Term, are 
days for ſealing *Vrits and Motions only. 
Every Thurſday in Term is a day for Mo. 
tions, except in the ft or laſt week of the 
Term, and then it is a day for Cauſes. 

All the days in Term, whea the court fits, 
are days for common Motions, which are 
moved after the Cauſes are heard, juſt before 

the riſing of the court, | 


4 


| VACATION. 
In the Vacation, the general Seal-days 


the Vacation only, as appointed by the Lord Chancellor, 


are days for Motions. 


No Motions are heard after the laſt gencral 
Seal, 


Rehearing. E Saturday in Term is a day for Re- 


Petitions, 


xceptions, 
leas, and 
em urrers. 


hearings. 


Term, Lord Chancellor fits in Lincs 
Hall on Exceptions, Pleas, and Der 
The next day after the /af? Sce 

ſ fore and after the Term, is uſually : 

for Petitions. There are alſo 5 

of Petitions uſually appointed by ord 
Chancellor. 

At 


0 Hedneſclay)s and Fridays in the afterno 


A 
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Cauſes, 
Pauper- 


Cauſes, 


Cauſes in 
Vacations, 


Petitions. 


A TABLE, e. 
At ibe R O I. LS. 


TER M- TIME. 

In Term- time, every Monday, Tueſday, 
Thurſday, and Saturday, are days for hearing 
Cauſes at the Rolls by the Maſter of the 
Rolls in the afternoons. 

The ſecond Saturday in Term is always a 
day for hearing Pauper-cauſes at the Rolls, 


ArTER TERM. 
The firſt week after the Term, the Maſter 


and towards the third Seal, in the afternoons. #7 


There is alſo a Day of Petitions at the 
Rolls after the Term, which his Honour 
appoints. | 

The next morning after the Term, Mo- 


tions are allowed to be made at the Rolls, by 
the Lord Chancellor, 


7 


» 


Yay 


February 2 
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March 25. 


O F 


FJ HOLYDAYS kept at the Caanczzy Orriex. 


HILARY TERM. 


January 30. King Charles's Martyrdom, 


Purification of the Bleſſed Virgin Mary, 

Lady-Day (unleſs the court ſits) 

Good Friday. 

Eaſter Monday, 

— 'J] ueſday, 

Wedneſday. 

No candles to be lighted after the ſecond ſeal 
after this term, till the firſt day of Micha- 


elmas term, 


EASTER TERM. 


Aſcenſion Day. 


King Charles the Second's Reftorationz 
Whitſun Monday. 
Tueſday. 


— Wedneſday. 


TRINITY 


622 A Lit of Holydays, &c. 


TRINITY TERM. 


June 4. King's birth day. 


24. St. John the Baptiſt (unleſs the court ſits, or 


notice night.) 
Auguſt 24. St. Bartholomew. 
September 2. London burnt. 
22. Coronation day. 
29. St. Michael. 


November 5, Gunpowder plot. 


WECHAZTLMAS TERM. 


. 9. Lord Mayor s day (if not notice night. Of. 
fice ſhut that afternoon, 


December 25. Chriſtmas day. 


26. St. Stephen's day. 


29> - St. John. 
28. Holy Innocence. 


January 1. Circumciſion. 
| 6. Epiphany. 


No candles to be lighted after the laſt ſeal 
after this term, till the firſt day of Hilary 


term. 
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Of a perſon's age 


PRINCIPAL MATTERS 


Abatement. 
Iflidavit. 


Vide bill of revivor Page 451 
To annex a bill of diſcovery 


454 
To a bill of interpleader ibid 


That plaintiff had deeds, but 
has loſt them to annex to a 


bill ibid. 
To obtain a writ ne exeat 
regno 455, 456 
Of waſte being committed 
ibid, 

Of poverty 457 


ibid. 
Of ſervice of ſubpœna to ob- 
tain an injunction 458 
Of ſervice of an order niſi to 
make ſame abſolute 459 
Of reſidence of defendant to 
obtain ſubpœna returnable 
immediately 460 
Of ſervice of ſubpœna from 


defendant's confeſſion of ſer- 
vice 461 
Of ſervice of ſubpœna to appear 
and anſwer or hear judg- 
ment Page 461 
To obtain an order, that ſer- 
vice of ſubpœna to hear 
judgment may be good ſer- 
vice on defendant's ſolicitor 


463 
Of ſeeing another perſon ſerve 
a ſubpœna 464 


That defendant abſconds 465 
Of ſerving a ſubpœna for a 
better anſwer ibid. 
Of ſervice of ſubpœna for coſts 
&c. 466 
Of ſervice of ſbpœna to name 
an attorney ibid, 
That defendant cannot be 
found 497 
That defendant cannot an- 
ſwer without ſight of deeds 
in the country 468 
That defendant is ſick, and 
unable to anſwer ibid, 
That 


TABLE or PRINCIPAL MATTERS. 


That defendant is unable to 
attend to put in his anſwer 
Page 469 


Of a witneſs being old and in- 


firm to examine de bene eſſe 


©”. 20M. 
Of ſervice of ſubpœna to teſ- 
tify 470 


Of defendant his clerk in court 


and ſolicitor to enlarge pub- 


lication the commiſſion being | 


returned ibid, 
Of clerk in court to enlarge 
publication 471 
Of ſolicitor to enlarge publi- 
cation 472 


Of ſervice, of notice, of motion 


473 

Of mortgagee attending to 
receive his money purſuant 

to the Maſter's report 473 
Of ſerving a petition 474 
Of ſerving an order on a clerk 
in court. 475 

Of ſerving an order to confirm 
a Maſter's' report, unleſs 
cauſe. ibid. 
Of ſerving an order on two 
elerks in court 476 
Of ſerving an injunction ibid. 
To obtain an order that ſervice 
of an order niſi upon the 
clerks in court may be good 


ſervice 477 
Of producing all deeds, &c. 
before a Maſter ibid. 


Of ſerving a writ of execution 
of decree upon a clerk in 


court 478 
Of ſervice of a writ of execu- 


tion upon tlie parties ibid. 


| 


Of having diſcovered new 
matter for a bill of review 


Page 479 
Of waiting at the Rolls to re- 


ceive money reported due 


480 


Of facts for further adjourn- 


ing cauſe ibid. 


Of defendant being ſerved with 


ſubpœna to hear judgment 
in order to diſmiſs the bill, 
if the plaintiff makes de- 
fault at the hearing, 
To ground an application for 
a commiſſion to examine 
witneſſes abroad ibid, 
In ſupport of a charge at the 
Maſter's office 432 
The like 483 
Of the ofſice-· copy of a judg- 
ment roll, being a true copy 
examined and compared 
with the records in ſupport 


of a charge 484 

Amended Bill. 21 
Amendments, 

How made 22, 23 

Of anſwers 206 
Amerciament 


Sheriff liable thereto for not 


returning proceſs 101 
Anſwer. 196 
How drawn &c. 197 


Words of courſe preceeding 


and concluding 207 
Time 


481 
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Time to anſwer in town and 
country, and how order for 
ſame obtained Page 225, 226 

Signing ſame by the defendant 


= 199, 227 
\ MY Swearing and filing 227 
T Of a Quaker how taken 228 

. . Of a Jew ibid. 
ora peer or Peereſs of the realm 
t = ibid. 
, Without oath ibid. 
* In a foreign language how tranſ- 
3 lated ibid. 
al Taken by dedimus 229, 231 
" Taken by dedimus ex parte 232 
. Anſwer of a Quaker by dedimus 
1G | 233 
13 Taken by commiſſion, what notice 
3 is neceſſary, the form thereof, 
85 and of the oath 234, 235 
PY Caption of ibid. 
ed Caption of Quakers 236 
ort Of a corporation ibid, 
84 Ofa Peer or Peereſs of the realm 
ibid, 

$1 Viken by a ſpecial commiſſion 
233 

Or infant, ideot, or lunatick 241 

,23 KM jurata of an infant's anſwer by 
200 guardian ibid. 
WM Caption of an infant's anſwer by 

| his guardian 2..8 

not kbekerring for ſcandal and im- 
101 pertinence, and expunging ſame 
5 254 

195 Lrceptions thereto within what 
time to be filed 260 

To amended bills 279 

Further anſwers ibid; 
luſullicieut 264 


TABLE os PRINCIPAL MATTERS. 


Second or third inſufficient Page 


267 

Appearance 93 

With the regiſter 143 

Gratis to rejoin _. 293 

| Attachment 

When it iſſues, and for what 100 

Has two returns ibid. 
Return of cepi corpus 101 

Form thereof 102 

For coſts 103 


For want of anſwer or appearance 
bailable and how bailed 107 
Executed, and bail-bond given 


how to proceed 103 
For coſts not bailable 107 
With proclamation 113 
Form thereof 114 
Will oziginal. i 
Framing and conſtituent parts 
of 14 
Scandal and impertinence 15 
Engrotling and filing 10 
Several kinds and diſtingions of 
| ibids 

Amended | 21 
Of interpleader 26 
Of certiorari 28 
'To perpetuate teſtimony 32 
Of diſcovery 36 
Supplemental 42 
Supplemental in the natyre of a 
bill of revivor 45 
Of revivor 46 


Of revivor and ſupplement 31 


. Croſs 52 


SC | Of 


A 
8 2x 
—_— 


TABEE OY PRINCIPAL MATTERS 


Of revivor 3 3 Page 56 
In the nature of bill of revivor 
| 66 


Impeaching, degrees upon the 


| 


. \ 


ground of fraud 67 
To carry decrees into 3 execution | 


0 f 58 


original! in the nature of bills of 
revivor 69 


Hriginal in qpmature of ſopple- 
mental bill 1 51 


Filed by the particular direction 
of the court 72 


a Coveat 


Againſt ſigning a decree previous 


to the enrollments thereof, 
y how entered, and within what 


me 444 
Certiozari 

Where granted 581 

Form and return thereof, 582 

Certificates 486 

Of appointing a guardian to an 

infant 247, 250 
Commiſtion 

or rebellion 116 


Proceeding againſt commiſſioners 
refuſing to make a return there- 
on | 119 
How to 5 bail thereon, and 

form of tlie bond, and in what 


© caſes it may be taken ibid. 
Form of the writ 129 
Dockett thereon 121 


4. 


To take anſwer where neceſſary 


Page 229 

fi to proceed if defendant will 
not name commiſſioners ibid, 
To take an anſwer 231 
To take a Quaker's anſwer 232 
To take the, anſwer of a corpora- 
tipn | 233 
Special to take a plea, anſyer, or 
demurrer 238 
To aflign a guarding: for an infant 
(4 $3 242 bs 

ro aff gna \ anal. and to take 
the anſwer of the infant by ſuch W 
guardian +0 1540 
To take a plea, anſwer, or de- 
murrer of an infant by his guar- 
dian already afligned , £45 
To aſſign a guardian for an in- 
fant, the guardian formerly 
aſſigned being dead 246 


To examine witneſſes 2919 

Joining in commiſſion and ſtrik- - 

ing names | 298 W 

Form of | 299 W 
Oath of commiſſioners, and clerks 
zor 


When returnable 302 
Who is entitled to carriage there- 
of in the firſt inſtance ibid. 8 
When defendant may ſue out We 
one ibid. BW 
When defendant may have the 


carriage of it 303 
Duplicate thereof when neceſ- 


ſary, and in what caſes 303 
Neglected to be executed, whe WH 
bears the expence ibid. 


Joining and naming commiſſion- 


ers, and ſtriking names 3% + 


"292.4 
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How to proceed if adverſe party 
refuſe to ſtrike names Page 304 


Ex parte | ibid. 


Who may be commiſſioners ibid. 
Within what diſtance from Lon- 


don iſſued F 1 
1 o examine witneſſes abroad, hov/ 
and when obtained ibid. 


When to be made returnable 306 
How many commiſſioners in- 


ſerted therein | 307 
Form thereof 308 
Jo exainine de bene eſſe, in what 

caſes obtained 311 


To examine de bene eſſe reſtricted 

to the witneſſes named therein 

| 3 13 
Commitment 


Of a witneſs for not attending to 
be examined 329 


Contempt. Vide Piꝛocels to 
enkozce Appearance. 


Croſs Bill. Vide Title Will. 


Where a defendant 1s in con- 
tempt for want of anſwer, and 
puts in an inſufficient anſwer, 
proceſs need not begin de novo 

267 


Coſts | 
Where no bill filed 96 


Of ſeandal and impertinence 14 
Of attachment executed or not 


ü 106 
Of attachment with proclama- 
tions executed or not 115 


Of commiſſion of rebellion 117 


TABLE or. PRINCIPAL, MATTERS. 


pr not entering demurrer Page: 


212 
Upon allowing demurrer 213 
For not entering plea 222 
For over-ruling plea 224 


Of firſt, ſecond; third or fourth 
inſutficient anſyer in town or 


by commiſſion 264 
Subpeœna for J -» an" 
Attachment for 103 
Allowing or diſallowing excep- 
tions 376 


Hearing on bill and anſwer 4174 
Of the day on cauſe going off 
for want of parties 416 


Of witneſſes to be borne by par- 


ties producing them 3389 
To be tendered or paid to wit- 
neſſes before examination 328 


Decree 429 
How drawn by the regiſter 430 
Paſſed and entered 431 
Niſi, or unleſs cauſe 433 


Nik made abſolute on affidavit 


and certificate 436 


Manner of ſhewing cauſe againſt 
making the ſame abſolute 437 
Who are bound by the decree 


| 440 
Who are not bound 441 


Signing and inrolling decrees 442 
Caveat againſt ſigning decrees in 
order to their inrollment 444 


Inrollment of decrees 445 
8 Defence. 7 

| To bills 1 . 146 
8802 Perſons 


— 
EX XZ; 


r 
. 


— — 
— v 
2 yp — 

* — EE: ou * 


Perſons capable and incapable by 
themſelves of defending a ſuit 
| 147 


Dcmurrer 


ing 148 
To the firſt ſpecies of bill and 


To relief generally, including a 
demurrer to diſcovery ibid. 
Becauſe the plaintiff is alone in- 
capable of inſtituting a ſuit 
| 151 
For want of parties ibid. 
For want of privity between the 

plaintiff and defendant 152 
For want of title in the plaintiff 


153 
Becauſe the plaintiff ſhews an un- 
lawful claim 154 


For want of equity in the plain- 
tiff 's caſe ibid. 
Becauſe the plaintiff hath remedy 
at law 155 
Becauſe the plaintiff hath remedy 
in the eccleſiaſtical court 156 
Becauſe the relief prayed is a- 
gainſt a proceeding at law upon 
a crimininal proſecution, or a 
mandatory writ ibid, 
Becauſe the plaintiF ought to 
have eſtabliſhed his right at law 
before filing his bill ibid. 
Becauſe the plaintiff's demands 
ſeveral things of different na- 
tures againſt ſeveral defendants 
by ſame bull — 
Becauſe the bill is brought for 


TABLE O PRINCIPAL MATT ERS. 


Framing in general and of argu- 


bills of diſcovery merely 150 


part of a matter only Page 


| EM 

Becauſe the bill ſhews no ado 
of intereſt in the defendant 158 

Becauſe the bill ſhews no ground 
to charge the defendant with 
the plaintiff's demand 159 


Demurrers 


To diſcovery only 159 


Becauſe the diſcovery may make 


the defendant liable to pains 
and penalties 160 
Becauſe it will make the defend- 
ant liable to forfeiture 161 
Becauſe the diſcovery is imma- 
terial 162 


Becauſe che plaintiff ſhews no title 


to the diſcovery ibid. 
Upon a miſtake or inaccuracy in 
a bill! 163 


Jo bills of diſcovery merely 159 


Demurrer 


Peculiar grounds of, to the ſeve- 
ral other ſpecies of bills 164 
To a bill of interpleader 164 
Certiorari bills ibid. 
To bills to perpetuate teſtimony 
X ibid, 
Bills of revivors and ſupplement, 
and bills in nature of bills of 
revivor and ſupplement 165 
Crofs bills 166 
Bills of review, and in nature of 
bills of review, and bills to im- 


peach decrees on the ground 
of 


— 2 
HO 


of fraud, or to carry decrees 
into execution Page 166 
Bills filed by the direction of the 
court 4 
Bills irregularly exhibited ibid. 
Words of courſe preceding and 
including 168 
Filing and arguing 209 


De pollt 
On filing exceptions to an anſwer 
271 
Depoſttions 392 


Scandalous and impertinent, how 
referred and expunged 394 
Amended | 399 
Tranſlation of 400 
Words of courſe preceding depo. 
ſitions at the Examiner's office 
101 

Words of courſe preceding de- 
poſitions by commiſſion 402 


Of commiſſions to examine 303 
Entering Decrees 343 
Nanc pro tunc 4.32 


Evidence 
What may be received at the 


Diſclaimoz. 208 
Diſtringas. 140 
Duplicates 


hearing 422 


| 


TABLE oy PRINCIPAL MATTERS. 


Examination 


Of witneſſes Page 313 
Different modes of 316 
In town at the Examiner's office 
| | 323 

Of unwilling witneſſes who re · 
refuſe to attend 326, 329, 330 
Of a witneſs in priſon or fick and 
unable to attend at the Exami - 


ner's office 330 
By commiiſion | 334 
Notice of executing cammitſhon 

to examine 335 
Commiſſioners ſummons 336 


Method of proceeding on a com- 
miſſion to examine witneſſes 


34% 

| Commiſſioners oaths and clerks 
oaths, form of 301 
Commiſſioners duty 349 
Witneſſes oath 347 
How books, &c. are to he produced 
by ſubpena duces tesum 349 
Exhibits how indorſed 351 
Manner of returning commiſſion 
and depoſitions 352 
How commiſſion is to be ſent to 
the office -_ 


Adjournment how made 35 3 
Commiſſioners or their clerks ex- 


amined 3 


Examining defendant ibid. 
Not to be executed in term time 


without leave .. 358 
Expences of commiſſioners, their 
clorks and witneſſes 359 
Of witneſſes reſident abroad by 
commiſſion 361 
Sf 3 Notice 
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TABLE O PRINCIPAL 


Notice thereof upon commiſſioners 
or agent named by the party 
| Page 362 
Certificate in what manner wit- 
neſſes not of the Chriſtian re- 
Agioh have been examined 364 


To perpetuate teſtimony 365 
De bene eſſe 5 368 
In what caſes admitted 369 
No · witneſſes examined but thoſe 
named in the order ibid. 
Viva voce at the hearing ibid. 
In what caſes admitted 370 
To prove exhibits only ibid. 


Proceſs to compel witneſs to at- 

tend to be examined at - the 
hearing 371 
To the credit or competence of a 
_ witneſs already examined 373 


Filing objections 1374 
In town Or by commiſſion 377 
Exceptions 
To anſwer x , 259 
How drawn, apa, and filed 

tbid. 


Within what time to be filed 260 
What time to anſwer exceptions 

in town or country 261, 266 
When 'to be referred ibid. 
Where defendant ſubmits 262 


Referred, and proceedings there- 
ibid. 


on before the maſter 
Shewn for cauſe againſt diſſolving 
an injunction 264 


Allowed proceedings to compel | 


a better anſwer 265 
Defendant ſubmitting is not pre- 


C 


cluded from inſiſting upon the 


| court for filing the exceptions 


MATTERS. 


ſame matter again Page 268 
Lie : not to plea and anſwer till 
plea argued unleſs plea and an- 
ſwer are diſtinct 269 
Lie not to demurrer and anſwer 
till demurrer argued, unleſs de- 
murrer is diſtinet from the plea 
ibid. 

Words of courſe preceding and 
concluding 270 
To reports 271 
How drawn, engroſſed, and ſet 
> down to be argued ibid. 
| Depoſit made thereon ibid. 
No time fixed by the courſe of the 


272 
Set“ Gown and argued in court 


275 7 
Words of courſe preceding and 
concluding 279 


Exhibits 
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How to be proved 439 
May be proved viva voce at the 
hearing ” ve 
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Feme Covert 2,3 
Plaintiff marrying abates the ſuit 
| | DR 
Defendant marrying does not a- 

bate the ſuit . ibid. 
Plaintiff's huſband dying abates 3 | 

the ſnit a 440th 4/7 Bm 3 


Filing Wills. Vide Citle 


Wiils. Tc 


Cuardian 
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Git vlan 

To infant; „ Paęr 146 
Ad litem how appointed 249 

Habeas Cozpus 109 
How directed ibid, 
When obtained 111 
How ſerved 
Cum cauſis where neceſſary 110 
Alias Pluries ibid. 
Alias Pluries "$0 
Form thereof 112 


Priſoner in a county gaol removed 


113 
Priſoner may remove himſelf to 
the Fleet priſon ibid. 


412 
And publication cannot be of the 
ſame term 384, 403 


Setting down cauſe for ibid. 
Subpœnat to hear judgment 408 


Hearing 


Upon bill and anſwer 416 
When plaintiff does not appear 
418 


When defendant does not appear 


— * 


J. f 419 


Where there are not proper par- 
ties | 420 
What evidence admitted at the 
eng 422 
EY: | 
ng. 
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| Impentinence aud: | nnd. 
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To be erpunged 


1 5 1 
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ent. Page * 146 


. 64 and deſend 3, 241 
Ts proceed againſt an infant / for 


want of appearanca 93 
Cannot be forecloſed without u 
day to thew cauſe: + 433 
May make a new defence and put 
in a new anſwer fix month 
atter he comes oSge 139 
: e 
Inkozmations. : 73 
TW 2 

Injuntfions | 365 


* * 


To ſtay proceedings at law 585 
To ſtay waſte 587 
To yield up or tut Boſſeſſion of 


lands 589 
To quiet poſſeſſion before hear- 
ing nend de 


Againſt continuing 4 fuifahee 394 
To prevent multiplicity of ſuits 
ibid. 

In ejectment eawſa. ibid. 
Staying buildings and ſtopping 
ancient lights 592 
On patents 1 = Ibid. 
In! what caſes injunctions have 
been denidh £4 ibid. 
Sbrving: thinps - 395 


Ebntinuing them 96 
Diſſolving them 597 
Irregular injunctions 599 
Perpetual #142 600 


Order for inj unction on a dedimus 
dub dm bo Lein 


2 
Deckt Wesch ibid. 
Order for an ani. at- 
tachment 603 
814 Docket 


TABLE os PRINCIPAL MATTERS. 


Docket on order for an injunction. 

on an attachment Page 604 
The form of an injunftion 605 
On a dedimus 606 
On an order for time ibid, 
On an iniufficient anſwer ibid. 
On an attachment for want of an- 


ſwer ibid. 
To ſtay waſte ibid. 
Special to ſtay execution till hear- 
ing 607 


Special to ſtay copying, engrav- 
ing, &c. and ſelling prints 608 
To deliver poſſeſſion of lands 
purſuant to a decree 609 


Ne exeat Begno 
Writ of 611 
When granted 612 
Form thereof 613 
Notice 


What neceſſary on the execution 
of a commiſſion to examine 


335 
On the execution of a commiſſion 


to take plea, anſwer, or de- 
murrer 234 


Oath 
Required of the due ſervice of 


warrants before the maſter will 
proceed ex parte 395 


After an attachment for 2 dedi- 


Paths 
Of the commiſſioners and clerks 
Page 301 
Original 
F i 
Parties 
To the ſuit 2 
Paping 
Money into court 494 
Petifion 598 


To accept plaintiff's bill nunc 
pro tunc 501 
For ſix weeks time to anſwer in 2 


country cauſe 502 
For a month 503 
The like 504 
For three weeks ibid. 


For a month in a town cauſe 505 
For three weeks 500 
For a fortnight ibid. 


For further time upon ſpecial cir- 


cumſtances 507 


| For further time after the ſeveral 


orders obtained 508 
For plaintiffs to give ſecurity to 
anſwer coſts and for a month's 
time to anſwer 510 


mus 


TABLE o» PRINCIPAL MATTERS, 


mus, and a month's further 
time Page 511 
For a commiſſion after a ſerjeant 
at arms $12 
To be diſcharged out of the cuſ- 
tody of the ſerjeant at arms 513 
To take an anſwer de novo and 
amend the caption and ſtay pro- 
ceſs 514 
To diſcharge defendant from the 
Fleet priſon by conſent of 
plaintiff 515 
For ſix weeks time to anſwer a- 
mendments | 516 
To put in an anſwer without oath 
| ibid, 
For a feme covert to anſwer ſepa- 
rate from her huſband 517 
For a commiſſion to aſſign a guar- 
dian, and to take defendant's 
anſwer by ſuch guardian 518 
For a ſpecial commiſſion, &c. 519 


For a letter miſiive 520 
For a ſubpœna returnable imme- 
diate | 521 
For proceſs of contempt return- 
able immediate ibid. 
For a plaintiff to be admitted in 
torma pauperis 522 
For a defendant to be admitted 
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